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The Florida Bar 


Receives Award 


The Florida Public Relations 
Association, holding its annual 
convention in Sarasota De- 
cember 3-5, honored five of 
its members for outstanding 
projects during 1959. 

Members, representing a va- 
riety of organizations and busi- 
nesses, submitted written re- 
ports of their programs for 
evaluation. 

Receiving an award of mer- 
it was The Florida Bar. < 
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you 
practice the 
only law 


The practice of Federal law is no longer exclusively s 


the “specialist’s” domain. 


Today Federal law is everybody’s concern. 


You will often be confronted with problems of a 
Federal nature, regardless of your type of practice. 


Discover why U.S.C.A. is essential to your practice. 


Be sure to write to us for full information. 


U. S. Code Annotated 


WEST PUBLISHING COMPANY 


ST. PAUL 2, MINNESOTA 
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On the Indiana Toll Road, they saved $9,740,000 


by paving with 


Concrete gains strength 
year by year—up to 20% 
in the first 5 years. Tests of 
flexural strength prove it. 
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Actual cost figures tell the story! 


Indiana Toll Road engineers 
drew up designs for both types 
of pavement . . . each to carry 
the same axle loads, each to be 
the best of its type. Realistic 
comparison of all paving costs 
showed that concrete would save 
$62,436 per mile! 

This shows once more that 
concrete can give lower initial 
cost. And you get a pavement 


of mathematically accurate 
load-bearing strength—with 
a safety factor for overloads. 
Add to this, concrete’s life ex- 
pectancy of 50 years and more, 
with far lower maintenance 
costs. Add smoothness (and no 
thumps) for your driving enjoy- 
ment, and all-weather safety 
the grainy surface gives you. 
On Interstate highways and 
all heavy-duty roads, concrete 
puts quality within the budget. 


PORTLAND CEMENT ASSOCIATION 


1612 East Colonial Drive, Orlando, Florida 


A national organization to improve and extend the uses of concrete 


FEBRUARY, 1960 


53 


Dp) 


FLORIDA COUNCIL OF BAR ASSOCIATION PRESIDENTS 


All setteiin of local bar associations are members of the Flurida Council of Bar Association 
Presidents. Chairman of the Council is Rivers Buford, Jr., 200 E. College Ave., Tallahassee. 


Y COUNTY BAR ASSOCIATION: President 
Pee Bennett, Jr., 317 Magnolia, Panama City. 


BREVARD COUNTY BAR ASSOCIATION: Presi- 
dent Roger F. Dykes, Brevard Bank Bldg., Cocoa. 


BROOKSVILLE BAR ASSOCIATION: President 
E. S. MacKenzie, P. O. Box 67. 


BROWARD COUNTY BAR ASSOCIATION: 
President Ralph R. Quillian, 1909 Tyler Street, 
Hollywood. 


CHARLOTTE COUNTY BAR ASSOCIATION: 
— Leo Wotitzky, P. O. Box 1775, Punta 
Gorda. 


CLEARWATER BAR ASSOCIATION: President 
John R. Bonner, Manson Arcade. 


CORAL GABLES BAR ASSOCIATION: President 
Robert M. Brake, 157 Miracle Mile. 


DADE COUNTY BAR ASSOCIATION: President 
William C. Martin, 303 Ainsley Bldg., Miami. 


DeSOTO COUNTY BAR ASSOCIATION: Presi- 
dent Hugh G. Jones, 28 DeSoto Ave., Arcadia. 


GREATER HOLLYWOOD BAR ASSOCIATION: 
President Harold C. Satchell, Jr., P. O. Box 2752. 


HARDEE COUNTY BAR ASSOCIATION: Presi- 
dent John W. Burton, P. O. Box 426, Wauchula. 


HIALEAH-MIAMI SPRINGS BAR ASSOCIATION: 
re ea Charles A. Whiteacre, 359 E. 10th St., 
aleah. 


HIGHLANDS COUNTY BAR ASSOCIATION: 
President M. R. McDonald, Sebring. 


HOMESTEAD BAR ASSOCIATION: President 
Thomas S. Hodson, 830 N. Krome Ave. 


INDIAN RIVER COUNTY BAR ASSOCIATION: 
President Cornelius T. Walker, Professional Bldg., 
Vero Beach. 


JACKSONVILLE BAR ASSOCIATION: President 
George C. Young, 1109 Barnett Bank Bldg. 


LAKE-SUMTER BAR ASSOCIATION: President 
Roy W. Caldwell, P. O. Box 467, Clermont. 


LAKE CITY BAR ASSOCIATION: President 
Samuel S. Smith, State Exchange Bank Bldg. 


LAKELAND BAR _ ASSOCIATION: President 
R. Philip Haddock, 303 Broderick Bldg. 


LEE COUNTY BAR ASSOCIATION: President 
Frank B. Watson, Jr., 2261 Main St., Fort Myers. 


MANATEE COUNTY BAR ASSOCIATION: Presi- 
dent Robert A. Rickey, 1224 Manatee Ave., W., 
Bradenton. 


MARION COUNTY BAR ASSOCIATION: Presi- 
dent E. Richard Mills, Jr., P. O. Box 622, Ocala. 


MARTIN COUNTY BAR ASSOCIATION: Presi- 
dent Arthur R. Clonts, Box 245, Stuart. 


MIAMI BEACH BAR ASSOCIATION: President 
Milton Feller, One Lincoln Road Bldg. 


MONROE COUNTY BAR ASSOCIATION: Presi- 
= Allan B. Cleare, Jr., 604 Whitehead St., Key 
est. 


NAPLES BAR ASSOCIATION: President Robert 
A. Scott, 443 S. Tamiami Trail. 


NASSAU COUNTY BAR ASSOCIATION: Presi- 
dent Edward V. Garcia, Box 71, Fernandina Beach. 


NORTH BROWARD BAR ASSOCIATION: Presi- 
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dent W. Marion Walton, Box 1637, Pompano 
Beach, 


NORTH DADE COUNTY BAR ASSOCIATION: 
President David V. Lococo, 12773 W. Dixie Hwy., 
North Miami. 


ORANGE COUNTY BAR ASSOCIATION: Presi- 
dent David W. Hedrick, First Federal Bldg., 125 
S. Court St., Orlando. 


OSCEOLA COUNTY BAR ASSOCIATION: Presi- 
dent Ellis F. Davis, 4 Darlington Ave., Kissimmee. 


PALM BEACH COUNTY BAR ASSOCIATION: 
President William A. Foster, P. O. Box 2069, West 
Palm Beach. 


PASCO COUNTY BAR ASSOCIATION: President 
William H. Seaver, 201 Massey Bldg., Dade City. 


PUTNAM COUNTY BAR ASSOCIATION: Presi- 
dent Eugene L. Eastmoore, P. O. Box 26, Palatka. 


SARASOTA COUNTY BAR ASSOCIATION: Pres- 
ident Francis C. Millican, 2033 Main Street, 
Sarasota. 


SEMINOLE COUNTY ASSOCIATION: 
eee” Mack N. Cleveland, Jr., P. O. Box 220, 
anford, 


SOUTH MIAMI DISTRICT BAR ASSOCIATION: 
President Lucien C. Proby, Jr., 7210 Red Road, 
South Miami. 


SPANISH - AMERICAN BAR _ ASSOCIATION: 
President Rafael A. Rivera-Cruz, 1201 Pacific 
Bldg., Miami. 


ST. JOHNS COUNTY BAR ASSOCIATION: 
President Charles R. Bennett, 178 Bay Street, 
St. Augustine. 


ST. LUCIE COUNTY BAR ASSOCIATION: 
— Errol S. Willes, P. O. Box 307, Fort 
erce. 


ST. PETERSBURG BAR ASSOCIATION: Presi- 
dent Arthur J. Nelson, 52 Sixth St., South. 


TALLAHASSEE BAR ASSOCIATION: President 
John K. Folsom, Lewis State Bank Bldg. 


THE BAR ASSOCIATION OF TAMPA & HILLS- 
BOROUGH COUNTY: President Thomas Alex- 
ander, Exchange Bank Building, Tampa. 


VOLUSIA COUNTY BAR ASSOCIATION: Presi- 
= — A. Rano, 120 W. New York Ave., 
eLan 


WINTER HAVEN BAR nn Presi- 
dent Paul Ritter, P. O. Box 353 


THE SOCIETY OF THE BAR OF THE FIRST 
JUDICIAL CIRCUIT: President Richard H. Mer- 
ritt, Box 985, Pensacola. 


SECOND JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President John A. Madigan, Jr., Brock 
Bldg., Tallahassee. 


THIRD JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President William Randall Slaughter, Live 
Oak. 


FIFTH JUDICIAL CIRCUIT BAR ASSOCIATION: 
President P. B. Howell, Sr., Bushnell. 


EIGHTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Joe C. Willcox, P. O. Box 123, 
Gainesville. 


TENTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Lefferts L. Mabie, Jr., Box 657, 
Wauchula. 


FOURTEENTH JUDICIAL CIRCUIT BAR ASSO- 
CIATION: President William J. Mongoven, Calla- 
way Bldg., Chipley. 
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Plaintiff home owners sued defendant con- 
tractor in civil court of record for damages for 
breach of oral contract to build addition to 
their house, after defendant counterclaimed to 
foreclose lien for labor and materials case 
transferred to circuit court.—Holtzclaw v. Model 
Construction Co., 14 Fla. Supp. 94. 


Without preparing plans and_ specifications, 
plaintiffs told contractor what they wanted 
done, he said he would do it for ‘not over 
$1,500," because his work was extremely bad 
they stopped work, paid him $605, four days 
later city condemned job, unable to get bids to 
complete it, they salvaged what they could, 
finished it with day labor and their own 
efforts.—Id. 


Chancellor entered judgment for defendant on 
plaintiffs’ complaint decree for plaintiffs on 
defendant's counterclaim.—Id. 


Because there was no express contract, plaint- 
iffs failed to prove allegations of their com- 
plaint, having paid $605 voluntarily they were 
not entitled to its return.—Id. 


In absence of express contract, contractor's 
right to foreclose lien, if any, must rest on 
quantum meruit basis, law allows contractor to 
recover actual cost of labor and materials ex- 
pended in improving owner’s property to pre- 
vent owner’s unjust enrichment by reason of 
failure of what both parties thought was con- 
tract, but defendant did not improve plaintiffs’ 
property, they were not enriched when they 
were forced to retain part of his work and 
materials.—Id. 


Lien statutes give contractor advantage in 
dealing with property owner and he has duty 
to obtain written contract for home improve- 
ment work to avoid misunderstandings which 
he knows or should know may arise.—Id. 


After tax assessor's denial of their applica- 
tion for homestead exemption, affirmed by county 
commission, plaintiffs under § 192.19 and ch. 87, 
F.S. °57, filed complaint for decree declaring 
they were entitled to exemption, chancellor 
ordered assessor to grant exemption.—Padrick 
v. Poppell, 14. Fla. Supp. 13. 


Plaintiffs built duplex in ’53, furnished and 
lived in one of the apartments which they 
regarded as their home, rented the other, plaint- 
iff husband’s widowed mother lived alone during 
winter several miles away and plaintiffs lived 
with her while she was in Florida, renting their 
apartment, while it was true their apartment 
was rented on January first, and before and 
after, it was obvious they intended to return 
to their homestead property after temporary 
absence.—Id. 
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In May ’57 husband sued wife for divorce in 
St. Johns County circuit court which dismissed 
suit following February because parties had 
resumed cohabitation, husband appealed to dis- 
trict court of appeal which affirmed order of 
dismissal in April, on May 1 wife sued husband 
for divorce in Duval County circuit court, ob- 
tained service of process on him in Dade 
County on May 13.—Ruediger v. Ruediger, 14 
Fla. Supp. 21, aff'd no opinion DCAl1, 112 So. 2d 
268. 


On May 22 husband filed petition for certior- 
ari in supreme court to review district court's 
order of affirmance in his suit, thereafter filed 
motion to dismiss his wife’s suit on ground court 
lacked jurisdiction until such time as he had 
exhausted appellate remedies in his suit.—Id. 


On June 10 chancellor denied motion, entered 
order staying all proceedings until further order 
of court.—Id. 


The wife having effected service of process on 
her husband, order of dismissal would deprive 
her of valuable right, which might cause her 
irreparable injury.—Id. 


Convicted of drunk driving in municipal court, 
appellant contended she could not adequately 
prepare her defense because city refused to 
produce police drunkometer report for inspec- 
tion, reversed, she was entitled to inspect re- 
port to ascertain whether she might use it in 
her defense.—City of North Miami v. Rogers, 
14 Fla. Supp. 101. 


Insurance company’s motion for summary 
judgment in suit on marine insurance policy 
denied, from facts as described in several affi- 
davits there was genuine issue of fact as to 
what caused boat to sink.—Buesching v. Aetna 
Insurance Co., 14 Fla. Supp. 147. 


The above are DIGEST PARAGRAPHS from 
FLORIDA SUPPLEMENT 


Volumes of decisions published twice yearly. 560 
subscribers. What are you doing without FLORIDA 
SUPPLEMENT? 


Write for information and prices. 
SOUTH PUBLISHING CO. 
Ingraham Bldg. Miami 
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NOW- 


Series Bonds 


turn 182 into*2500 
ourteen months quicker 
than ever before 


Here are three new reasons why to- 
day’s Savings Bonds are the best 
ones in history: 

1. Every Bond bought since June 1, 
1959, earns 334% interest when held 
the full term. Series E Bonds now 
mature in 7 years, 9 months —four- 
teen months faster than ever before. 
Your older Bonds now earn more— 
an extra 4% from June 1 on, until 
maturity. 

All Series E Bonds, old and new, 
carry an automatic extension privi- 
lege now. This means they'll auto- 
matically keep earning liberal in- 
terest for 10 years beyond maturity. 
You get these new advantages, plus 
complete safety, guaranteed return, 
and protection against loss or theft. 
And, you can buy Bonds automati- 
cally through the Payroll Savings 
Plan at work. Plan to start saving 
with U.S. Savings Bonds now. 


YOUR MONEY GROWS 331/;% IN JUST 7 YEARS 
AND 9 MONTHS WITH NEW SERIES E BONDS 


2 


3 


YOU SAVE MORE THAN MONEY 


ith US. Savings Bonds 


The U.S. Government does not pay for this advertising. The Treasury Department thanks 
The Advertising Council and this magazine for their patriotic donation. 


& 
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Official Pamphlet Cares 


On March 15, an order for a limited quantity of 
cases will be placed by The Florida Bar with the 
manufacturer . . . delivery in 30 days. Check and 
order with full name and correct mailing address 
should be submitted promptly to Public Relations 
Committee, P. O. Box 1226, Tallahassee, Florida. 
The Florida Bar’s official pamphlet case was appropriately de- 
signed for use on table, counter or desk, or may be affixed to a 
wall. The pamphlet case, together with the Bar’s public infor- 
mation pamphlets, has been approved for discriminate use in 
foyers of banks or civic buildings, law or other offices, public 


waiting rooms, and similar locations. Your waiting room should 
have one! 


Black plastic con- 
struction, lettered in | 
14 K gold; 10 inches | 
high, 13% inches | 
long, 3 inches in 
depth. Weighs 3 
pounds. 


Case, insurance and postage pre-paid ..................... $9.00 


(out of state postage extra) 
Kit of pamphlets sent free for initial supply. 
Additional pamphlets listed below, each .................... .03 
So You’re Going to Buy a Home! 
Meet Your Lawyer 


To the Men About to Enter the Armed Forces of the U. S. 
Have You Made a Will? 


What to Do in Case of an Automobile Accident 
Handbook for Jurors (4c each) 


Approved by the Board of Governors of The Florida Bar and the Florida 
Council of Bar Association Presidents. 


Requests and Payment Should Be Submitted to: 
THE FLORIDA BAR, PUBLIC RELATIONS 


COMMITTEE 
P. O. BOX 1226 TALLAHASSEE, FLORIDA 
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VOLUME XXXIV 


FEBRUARY - 1960 NUMBER 2 


of 
Lhe Horida Bax 


Lhe Board 
of Gouernors 


House of Lelegates 
American Bar 
Association 


J. Lewis President 
TALLAHASSEE 


Ciype Atkins, President-elect 
MIAMI 


Paut B. Comstock, Executive Director 
TALLAHASSEE 


J. NIXON DANIEL, JR., first 
ROBERT M. ERVIN, second 

A. K. BLACK, third 

HAROLD R. CLARK, fourth 
DELBRIDGE L. GIBBS, fourth 
CHARLES R. scoTT, fourth 
DONALD J. BRADSHAW, fifth 

A. T. COOPER, JR., sixth 
RICHARD T. EARLE, JR., sixth 
ROY E. KINSEY, seventh 
PARKS M. CARMICHAEL, eighth 
FLETCHER G. RUSH, ninth 
HESKIN A. WHITTAKER, ninth 
CHESTERFIELD H. SMITH, tenth 
W. 0. MEHRTENS, eleventh 
REGINALD L. WILLIAMS, eleventh 


HARRY ZUKERNICK, eleventh 

FRED H. MELLOR, twelfth 

RALPH C. DELL, thirteenth 

NORMAN STALLINGS, thirteenth 

J. ERNEST COLLINS, fourteenth 

CHARLES B. FULTON, fifteenth 

RUSSELL MCCAUGHAN, fifteenth 

SHERWOOD SPENCER, fifteenth 

ENRIQUE ESQUINALDO, sixteenth 

J. LEWIS HALL, ex Officio 

CLYDE ATKINS, ex Officio 

LEON H. HANDLEY, er Officio, as 
President, JUNIOR BaR SECTION 

WILLIAM R. COLSON, ez Officio, as 
President-elect, JUNIoR Bar SECTION 


State Delegate: 
J. LANCE. LAZONBY 


Ex Officio. 
JOHN M. ALLISON 
E. DIXIE BEGGS 
Delegates of The Florida Bar: CODY FOWLER 
DONALD K. CARROLL 
DARREY A. DAVIS 

BAYA M. HARRISON, JR. 
0. B. MCEWAN 


Delegate of the Dade County 
Bar Association: 


REGINALD L, WILLIAMS 


Cditovial Haff 
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PAUL B. COMSTOCK, Editor 

ROBERT C. GRIFFIN, Managing Editor 

LINDA H. YATES, Editorial Assistant 

EDITORIAL AND EXECUTIVE OFFICES: SUPREME COURT BUILDING 
BOx 1226, TALLAHASSEE 


NON-MEMBERS—$1.00 PER ISSUE EXCEPT SEPTEMBER ($10.00 
per copy for that issue). Published monthly except August. Re- 
entered as Second Class matter at the Post Office at Tallahassee, 
Florida. Views and conclusions expressed in articles herein are 
those of the authors and not necessarily these of the editorial staff, 
officials or Board of Governors of The Florida Bar. Contributors 
are requested to submit two copies of all manuscripts. Closing date 
is the Ist of the month preceding date of issue. Advertising rate 
card may be had upon request. Postmaster to send Form 3579 to 
P. O. Box 1226, Tallahassee, Florida. 
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The Cover 


ie FLoripa Bar has received Florida’s most coveted 
merit award for the outstanding public relations pro- 
gram among professional associations for the past calendar 
year. Busy lawyers throughout the state followed the 
leadership of President J. Lewis Hall (on cover, at right) 
in speaking to high school students on topics prepared by 
the American Citizenship Committee; public law forums 
for laymen, television programs in metropolitan areas, a 
nationally recognized Law Day-USA effort, forthright ac- 
tion in grievance matters by special committees and the 
Board of Governors, internal educational programs for new and practicing 
members of the Bar. These and other achievements resulting in greater serv- 
ice by lawyers to the public earned The Florida Bar the signal honor 
conferred annually by the Florida Public Relations Association. 
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REPORT TO YOU 


Summary of Board of Governors Actions 


Meeting in Jacksonville on January 15-16, 1960, the Board 
of Governors: 


Approved a report by the Treasurer and Chairman Richard 
T. Earle, Jr., of the Budget Committee that The Florida 
Bar's working funds have been invested in direct, short- 
term U. S. Government obligations or otherwise secured 
by certificates obligating U. S. Government securities. 


Referred requests for funds by the Committee on the 
Florida Constitution and the Headquarters Office for 
publishing of the Directory to the Budget Committee. 


Approved petitions for retirement and petitions for re- 
instatement (of members suspended for non-payment of 
dues). 


Continued the standing policy of waiving dues of all 
members on extended active military duty on 1 January 
1960, and resolved to recommend revision of the Integra-= 
tion Rule before 1961. 


Extended provisional approval of lawyer reference serv- 
ices of the Dade County Bar Association and of the Clear- 
water Bar Association until next meeting and requested 
revision of their respective regulations. 


Appointed Sherwood Spencer, Delbridge Gibbs and J. 
Nixon Daniel, Jr. as Committee of the Board to review Un- 
authorized Practice matters referred to the Board by 
Chairman Jack Abbott of the Unauthorized Practice of Law 
Committee. 


Heard report of Chairman Chesterfield Smith of Committee 
on Liaison with the Judicial Council. 


Received report of Heskin A. Whittaker and Russell Mc- 
Caughan on progress of revision of Integration Rule in 
Committee chaired by Justice Campbell Thornal. 


Noted preliminary report by Harry Zukernick of study on 
proposal for clients’ security fund and noted that Nor- 
man Stallings and Harold R. Clark have been appointed 
by President Hall to this Board Committee. 


REPORT TO YOU will appear as regular feature in the Journal following 
each meeting of the Board of Governors of The Florida Bar. 
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Heard report by sub-committee chairman Fletcher G. Rush 
on three statewide legal institutes that have been held 
and seven additional institutes planned for remainder of 
the year. 


Declined under standing policy to co-sponsor a meeting 
with the Florida Council of Human Relations. 


Heard a report by President Hall of his continuing re- 
view of the problem of fees in condemnation matters. 


Requested the Committee on Cooperation with Lawyers' 
Title Guaranty Fund to review matters brought to the at- 
tention of the Board. 


Requested Staff Counsel to lay before the Board at its 
next meeting opinions of the Committee on Professional 
Ethics with respect to advertisements by banks which 
include pictures of lawyers. 


Requested the Board's Committee on Administration to re- 
view with the Executive Director plans to reprint the 
Florida Title Standards in loose-leaf form. 


Resolved that The Florida Bar should not endorse legis- 
lation with respect to policy in the Mechanics' Lien Law 
but suggested that services of the Bar might be offered 
in the technical drafting effort. 


Referred to a Board Committee chaired by Heskin A. Whit- 
taker a proposal that the By-Laws of the Tax Section be 
amended. 


Determined that it would not be appropriate for The 
Florida Bar to arrange for flights to Europe in view of 
the official nature of the integrated Bar but expressed 
no objection to any unofficial organization of Florida 
lawyers engaging in such activity. 


Heard report of President Leon H. Handley of the Junior 
Bar with respect to success of the Practicing Law Insti- 
tute for young lawyers, and other projects of the Section. 


Met in joint session with the Florida Council of Bar As- 
sociation Presidents of which Rivers Buford Jr. is 
chairman. 


Noted that the Federal District Court for the Southern 
District has adopted amendments to the Admiralty Rules 
which had been recommended by The Florida Bar's Committee 
on Admiralty Law. 


Reviewed grievance reports in executive sessions during 
the entire day of January 15th. 
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CIRCUIT JUDGES LAUDED 


“There can come to those whom we honor today no greater honor than 
that which you as citizens of this circuit have already conferred upon them 
— because no greater honor can come to any man than that he be chosen by 
his fellowmen to sit in judgment upon them. 


“In our system of state courts it is the Judge of the Circuit Court who 
lives closest to those upon whom he sits in judgment and it is at the Circuit 
Court level that the work of the courts is most closely related to the lives 
of our people. 


“It is a distinguishing characteristic of the Judicial branch of our gov- 
ernment that it is the only one of the three great branches, Legislative, Ex- 
ecutive and Judicial, in which the citizen plays an essential and vital role, 
in which the citizen becomes an integral part of a branch of our government 
and the only branch where the decisions of citizens are binding upon the 
State. 


(On January 18th President Hall addressed the Tenth Judicial Circuit 
Bar Association and their guests on the occasion of the unveiling of portraits 
of those who had served in the past as Circuit Judges in that Circuit. His 
remarks on the importance of the office of the Circuit Judge are so appro- 
priate that we have asked him to include them in his President's Page this 
month. — Editor) 
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“In our system of State Courts it is the Circuit Judge whose ability, integ- 
rity, fortitude, devotion to duty and dedication to the principles of truth and 
justice bears the daily scrutiny of our citizens, and it is the measure of the 
importance of the work of the circuit judge that it is from observation of 
and experience in the Circuit Court that the average citizen formulates his 
concepts of justice and gives or withholds his confidence in our system for 
the administration of justice. 


“The faith and confidence of the people in the courts and in the integ- 
rity of judicial proceedings is the essential and priceless ingredient in the 
administration of justice, and upon no other judge in our entire system of 
courts does the burden rest so heavily as upon the Circuit Judge that he dis- 
charge his responsibilities with diligence, that he display the courage of his 
convictions and that he so conduct himself and his court that those who see 
and observe, those who join with him in the administration of justice — yes, 
even those upon whom falls the judgment of the law, shall depart with con- 
fidence in the processes of the law and the proceedings of our Courts. 


“So today we honor those men whose conduct, whose integrity, whose 
devotion to duty, whose dedication to the principles of truth and justice have 
inspired our citizens with faith in the purity of the processes of the law, in 
the integrity of our courts and have created that atmosphere of confidence 
that is essential to the dispensing of impartial justice.” 


Wace. 


J. LEWIS HALL 
President 
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Three members of the Board 
of Governors of the Fourth 
Judicial Circuit confer with 
Jacksonville Bar Association 
officials about the program 
of the Institute on the Law 
of Eminent Domain scheduled 
for March 4-5 in Jacksonville. 
Nelson M. Harris, Jr., stand- 
ing, as chairman of the Le- 
gal Institutes Committee of 
the Jacksonville Bar, is acting 
as general chairman of the 
institute. From left to right 
are Board members Charles 
R. Scott, Delbridge L. Gibbs 
and Harold R. Clark; George 
C. Young, President of the 
Jacksonville Bar Association. 


INSTITUTE ON THE LAW OF EMINENT DOMAIN 
March 4-5, 1960 Jacksonville George Washington Hotel 


THURSDAY, MARCH 3 
3:00-6:00 P. M. Registration — Mezzanine 


FRIDAY, MARCH 4 — Louis Safer, Presiding 


8:00 Registration — Mezzanine 

9:15 Welcome and Remarks — Institute Chairman Nelson M. Harris, Jr. 

9:30 Law and Procedure Under Eminent Domain — Judge J. C. Adkins, 
Jr., Gainesville 

10:20 Elements of Damages — A panel discussion 
George C. Young, President, Jacksonville Bar Association, moderator; 
Prof. Harold B. Crosby, University of Florida College of Law; Bryan W. 
Henry, State Road Department; Joseph A. McClain, Jr., Tampa 

12:15 Current Concepts of the Law of Eminent Domain — Julius L. Sackman, 
State Department of Law, Albany, New York (Author of 1959 Sup- 
plement, Nichols on Eminent Domain) 


SATURDAY, MARCH 5 — State Representative John A. Mathews, Jr. 
presiding 

9:00 Rules of Evidence, Trial Techniques and Appeals — A panel discussion 
Joseph A. McClain, Jr., Tampa, moderator; Chester Bedell, Jackson- 
ville; Thomas C. Britton, Miami; Julius F. Parker, Tallahassee. 

11:00 Panel on Marketable Title Act 
David P. Catsman, Miami Beach, moderator; Richard E. Cours, Tampa; 
Paul Game, Tampa; James W. Mahoney, Jacksonville; Fletcher G. 
Rush, Orlando; Harry Zukernich, Miami Beach 
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@® REAL PROPERTY SECTION DUES . .. A tear sheet in the 
December JOURNAL, inviting membership in the Real Prop- 
erty, Probate and Trust Law Section, erroneously listed 
the annual dues of that section as $5. Leslie McLeod, 
Jr., Secretary and Treasurer, points out that the dues 
are in fact only $2 per year. Members of the Bar wishing 
to join that section should send that amount to McLeod, 
P. 0. Box 2671, Orlando. 


® BAR MEETINGS IN JACKSONVILLE ... On Saturday, 
January 16th, the Florida Council of Bar Association 
Presidents and the Board of Governors of the Junior Bar 
Section met in conjunction with the Board of Governors 
of The Florida Bar. Rivers Buford, Jr. of Tallahassee is 
Chairman of the Bar Presidents and Leon Handley of Orlando 
is President of the Junior Bar Section. Purpose of the 
joint session was to exchange ideas on the various 
programs of the Bar. The Jacksonvile Bar Association 
entertained the visitors at a luncheon on January 15th 
and at a reception on the evening of the same day. Bob 
Koeppel, Public Defender of Dade County, was luncheon 
speaker. 


@® MAN IN THE NEWS .. . Prominent members of The Florida 
Bar have been selected on occasion as "man in the news" 
by the Miami Daily News. Supreme Court Justice B. K. 
Roberts, Attorney General Richard W. Ervin and State 
Attorney Richard E. Gerstein were recently featured in 
articles. Ihe Tampa Tribune in an editorial paid tribute 
to Hillsborough Circuit Judge L. L. Parks, who announced 
that he will retire at the end of his present term. He 
has served continuously on the same court for nearly 37 
years. 


@ FAMILY LAW. . . Supreme Court Justice Stephen C. 
O'Connell will be speaker at the luncheon meeting of The 
Florida Bar's Committee on Family Law in the Floridan 
Hotel in Tampa on February 135th. Chairman M. Jay Berliner of 
Miami has called the statewide meeting to begin at 

10:30 a. m. 


(continued on page 116) 
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CALENDAR OF LEGAL EVENTS 
1960 


February 10-12—Annual Southwestern Legal Foundation, 
Dallas, Registration fee: $50. 


February 13-Family Law Committee of The Florida Bar, Hotel 
Floridan, Tampa from 10:30 A. M. to 4 P. M. 


February 19-20—International Conference on Criminal Law 
Administration, Northwestern University School of 
Law, Chicago. 


February 20-23—National Council of Bar Association Presi- 
dents, Edgewater Beach Hotel, Chicago. 


February 20-23—ABA House of Delegates, Edgewater Beach 
Hotel, Chicago. 


March 16-20—-National District Attorneys Association, 
Americana Hotel, Bal Harbour. 


March 27-April 2—-White House Conference on Children and 
Youth, Washington. 


May 5-7—The Florida Bar Convention, Americana Hotel, 
Bal Harbour. 


May 12-13—Conference of U. S. Court of Appeals, Fifth 
Circuit, New Orleans, La. 


August 27-September 2—American Bar Association 
Convention, Washington. 


(Official announcements concerning events of regional and statewide interest to 
members of The Florida Bar will be entered on the calendar, as space permits.) 
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Choosing Foreign Forum For 
Probate And Administration 


LANNING FOR THE ADMINISTRATION 

of a decedent's estate is part of 
estate planning which is often over- 
looked. Responsible 
estate planning 
must include an 
examination of the 
physical location of 
potential estate as- 
sets and a consider- 
ation of the effect of 
such location upon 
the administration 
of the estate. 

In recent years there has been a re- 
examination of the possibility that a 
resident of one state might select an- 
other state for the original probate of 
his will, the administration of his 
estate and the distribution of his as- 


STALLINGS 


‘Casner, Estate Planning, Cases, Statutes, 
Texts and Other Materials 5 (1953); Scoles, 
Conflict of Laws in Estate Planning, 9 
U. of Fla. L. Rev. 898 (1956). 


Editorial Note: Permission to use this ma- 
terial which was presented at the Section of 
the Real Property, Probate and Trust Law 
of the American Bar Association at its con- 
vention August 24, 1959, was obtained from 
that group by the Real Property, Probate 
and Trust Law Section of The Florida Bar. 
(Nothing herein contained shall be con- 
strued as the action of the American Bar 
Association unless the same shall have been 
first approved by the House of Delegates 
of the Board of Governors.) 

A panel discussion on this subject fol- 
lows Mr. Stallings’ article commencing on 
page 78. 
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sets.” To give a testator a choice con- 
cerning the place his estate is to be 
administered would be to give his at- 
torney an additional estate planning 
tool. 

Interest in this field was heightened 
by the enactment in 1955 of an Illi- 
nois statute,? apparently patterned 
after an earlier 1918 New York stat- 
ute,* stating that a non-resident dece- 
dent in his will may provide that the 
validity and effect of testamentary dis- 
positions of tangible and intangible 
personal property having a situs in 
Illinois shall be determined by Illi- 
nois law. The Illinois statute also 
granted the Illinois probate court dis- 
cretionary authority to make distribu- 
tion directly to the legatees under the 
non-resident’s will. 

In the same year, 1955, Florida, 
supplementing a 1939 statute,> en- 
acted two additional statutes,* some- 


*Bright, Permitting Non-Resident to 
Choose Place of Probate, 95 Trusts AND 
Estates 865 (1956); Note: Testator’s In- 
tention as Factor in Determining Place of 
Probate of His Estate, 33 Ind. L. Rev. 591 
(1958); Comment: Election of Illinois Law 
by Non-Resident Decedent, 53 Northwest- 
ern University Law Review 496 (1958). 

‘Tl. Prob. Act, Sec. 89b. 

‘N. Y. Dec. Est. Law, Sec. 47. 

°Fla. Stat., Sec. 732.36. 

"Fla. Stat., Sec. 732.26 and 732.47 (4) 
(5). 


67 


— 


what similar to a 1954 Kansas stat- 
ute,’ requiring original probate in 
Florida of the will of a Florida resi- 
dent. These statutes also provided 
that Florida probate was necessary to 
establish the validity of the will and 
give legal possession to the personal 
representative and that Florida ad- 
ministration and distribution were 
necessary to pass title to the legatees. 

From an economic viewpoint the 
administration of estates has become 
big business and in part these stat- 
utes reflect the competition which 
exists for estate management and 
representation.* Normally, the fiduci- 
aries and lawyers in one state are not 
authorized to act or to practice in an- 
other state. In Florida, for example, 
while a non-resident parent, child, 
grandchild, brother, sister, niece or 
nephew of the decedent may qualify 
an act as executor in Florida, an un- 
related non-resident individual or a 
foreign trust company cannot qualify 
and act.® The out-of-state lawyer for 
the Florida decedent not being li- 
censed to practice in Florida cannot 
by himself handle the probate of the 
estate in Florida but by associating 
a Florida lawyer, the legal fees al- 
lowed in the estate may be divided 
between the out-of-state lawyer and 
the Florida lawyer on the basis of the 
services performed.'° 


The important thing to remember is | 


that in estate planning it is the best 
interests of the testator which should 
control and not the desires of the fi- 
duciaries or attorneys in either the 
domiciliary or non-domiciliary state. 


"Kan. Gen. Stat., 
Supp.). 

‘Bright, supra note 2, p. 866. 

°Fla. Stat., Sec. 732.47(1). 

2°Code of Ethics, Rule 34. 


Sec. 59-303 (1955 
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Right Effectively to Select Foreign 
Forum 
In determining whether to have a 


resident testator designate a foreign 
forum for the original probate of his 
will, the administration of his estate 
and the distribution of his assets, it is 
necessary to determine not only 
whether such designation will be ef- 
fective but also whether such desig- 
nation is desirable. The designa- 
tion will be effective if the non-domi- 
ciliary state has the power to admin- 
ister the estate and its courts in their 
discretion exercise such power. 

While under principles of comity 
the courts, in general, have attempted 
to unify the administration of the as- 
sets of a single decedent scattered 
throughout several states,!! it is clear 
from the viewpoint of jurisdiction 
there are several, separate adminis- 
trations.’* This is most apparent in 
the case of real property. Almost uni- 
versally it is held that insofar as real 
property is concerned, the law of the 
situs controls the validity of the will, 
the administration of the estate and 
the distribution of the property.’* The 
state of the situs has jurisdiction over 
the property and will apply its own 
law. With reference to real estate 
there is no reason to believe that the 
state of the situs would give any ef- 
fect to an intention of the testator that 
such real estate be administered in 
another state. This discussion, there- 
fore, shall be limited to personal 
property. 

The historical concept of estate ad- 
ministration where a decedent has 


Restatement, 


Conflict of Laws 560 
(1934). 
128 Beale, The Conflict of Laws 1444 
(1935). 


**Trotter v. Van Pelt, 144 Fla. 5117, 198 
So. 215 (1940). 
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assets located in several states has 
been to have the original probate of 
the will and primary administration 
of the estate in the domicile of the 
decedent and to have ancillary ad- 
ministration where necessary in other 
states. In general, under principles 
of comity the law of the domicile gov- 
erned the execution and validity of 
the will as to personal property.'* 
The basis for this rule appears to be 
a presumption that the testator would 
naturally intend that the law of his 
domicile would apply.1* When an 
ancillary administration was com- 
pleted, the moveable assets not need- 
ed to satisfy the claims of the credi- 
tors in the estate of such ancillary ad- 
ministration were remitted to the 
domiciliary administration for further 
administration or for distribution in 
accordance with the will. 

To the question whether a state has 
the power to accept the original pro- 
bate of the will of a non-resident, to 
administer his estate and to distribute 
his assets, the answer is a qualified 
“yes”. If assets of the decedent are 
located in the non-domiciliary state, 
then to the extent of those assets such 
non-domiciliary state has such pow- 
er.'° There has never been any ques- 
tion but that each state has the juris- 
diction to control the administration 
and disposition of property having a 


149 Beale, The Conflict of Laws 1034 
(1935). 

re Chappell’s Estate, 
128, 218 Pac. 684 (1923). 

It is often difficult to determine the 
situs of intangible personal property. Cor- 
porate stock, for example, has been consid- 
ered to be located in the state of incor- 
poration Albuquerque Nat. Bank v. Citizens 
Nat. Bank, 212 F. 2d 943 (CA-5, 1954) 
and again at the site of the stock certifi- 
cates. In re De Lano’s Estate, 181 Kan. 
729, 315 P. 2d 611 (1957). 


124 Wash. 
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physical situs within such state.!7 Also 
there is no constitutional prohibition 
against the exercise by a state of such 
power.'§ 

It is clear that it is the presence of 
the assets of the decedent in the non- 
domiciliary state and not the inten- 
tion in the decedent’s will which 
gives the non-domiciliary state juris- 
diction. If the testator selects a non- 
domiciliary state in which he leaves 
no assets for the probate of his will 
and the administration of his estate, 
such non-domiciliary state would lack 
jurisdiction. During his lifetime an 
individual by shifting his assets into 
and out of a non-domiciliary state 
may grant and take away probate 
jurisdiction over that portion of his 
estate. The intention of the testator 
expressed in his will is merely to in- 
fluence the non-domiciliary state in 
its discretion to exercise its jurisdic- 
tion arising from the physical loca- 
tion therein of assets of the decedent. 

A study of the cases shows that over 
a long period of time non-domiciliary 
states have in their discretion exer- 
cised the jurisdiction arising from the 
location therein of assets of a dece- 
dent. While some non-domiciliary 
states have declined to probate a will 
not yet admitted to probate at the 
domicile,'® most states upon petition 
admit to original probate the will of 
a non-resident.?° By statute the pro- 
bate courts in Florida have this au- 
thority.2' Also non-domiciliary states, 


Towa v. Slimmer, 248 U.S. 115 (1918); 
Nelson v. Miller, 201 F. 2d 277 (CA-9, 
1952). 

**See note 17, supra. 

**Rackemann v. Taylor, 204 Mass., 394, 
90 N.E. 552 (1910). 

**Lanius v. Fletcher, 100 Tex. 550, 101 
S.W. 1076 (1907); In re Chappell’s Estate, 
124 Wash. 128, 213 Pac. 684 (1923). 

"Fla. Stat., Sec. 732.06. 
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particularly where there are local 
creditors, have administered the as- 
sets of the non-resident decedent lo- 
cated in such state, regardless of 
whether the administration be termed 
primary or ancillary. In addition, by 
court decision or statute the courts 
in a majority of the states have dis- 
cretion to distribute the assets of a 
non-domiciliary decedent directly to 
his legatees rather than remitting the 
proceeds to the domiciliary adminis- 
tration.*? 

The previously mentioned Florida 
statutes do not effectively prevent the 
selection of a foreign forum. Florida 
does not have jurisdiction of the as- 
sets of the Florida decedent in the 
non-domiciliary state and it cannot 
make criminal the acts of an individ- 
ual or corporation in the non-domi- 
ciliary state with reference to such 
assets. The Supreme Court of Kansas 
has held that the similar Kansas stat- 
ute could not give Kansas control 
over the assets of a Kansas decedent 
located in Missouri.2* With reference 
to the assets in the non-domiciliary 
state, the act of the non-domiciliary 


90 A.L.R. 1043, 1046 (1934). 
?3In re De Lano’s Estate, 181 Kan. 729, 
S15°P. 24-611. (1957). 


state in probating the will, and in ad- 
ministering and distributing the assets 
is entitled to full faith and credit. If, 
therefore, the testator prior to his 
death has placed assets in a non-dom- 
iciliary state and in his will has 
expressed his intent that such assets 
will be administered in the non-dom- 
iciliary state, such other state, re- 
gardless of the Florida statutes, has 
the power and will usually exercise 
its discretion to administer such as- 
sets. 


Advantages of Selecting Foreign 


Forum 

Even if the testator has the right 
effectively to select a foreign forum 
for the probate of his will and the 
administration of his estate, is this de- 
sirable for the testator? An examina- 
tion of the advantages and disad- 
vantages of selecting a foreign forum 
will be made, primarily, from the 
viewpoint of a Florida resident. 

Selection of foreign executor and 
attorney. The advantage most fre- 
quently urged is that the Florida resi- 
dent may have spent his business life 
in another state and moved to Flor- 
ida only upon retirement. While the 
wife of the Florida resident usually 
resides in Florida, his children and 
business interests are frequently lo- 


Busy Barristers . . . 


j 
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cated in the state of his prior domicile 
and for these reasons it is stated he 
may prefer a foreign administration 
so that his estate will have the serv- 
ices of the non-resident executor and 
attorney who are more familiar with 
his affairs and his thinking. It must 
be remembered, however, that a non- 
resident adult child of the Florida 
decedent can qualify as executor in 
Florida** and being resident in the 
prior domicile would have available 
to him the advice and counsel of the 
former lawyers and business asso- 
ciates of the decedent. Also this 
knowledge and experience of the for- 
mer lawyers and business associates 
would actually be of more import- 
ance in exercising the discretions in- 
volved in the administration of testa- 
mentary trust than in performing the 
ministerial duties involved in the ad- 
ministration of an estate. 

Selection of foreign testamentary 
trustee. There is apparently a ques- 
tion in some states whether the domi- 
ciliary executor will distribute estate 
assets to a non-domiciliary testamen- 
tary trustee.?° If not, the testator may 


**Fla. Stat., Sec. 782.47(1). 
*°In re Loew’s Estate, 155 Kan. 679, 
127 P. 2d 512 (1942). 


wish to provide for a non-domiciliary 
administration with direct distribu- 
tion to the non-domiciliary testa- 
mentary trustee. However, this pre- 
sents no problem in Florida. The 
Florida statutes clearly provide that 
when a foreign testamentary trus- 
tee is designated, the Florida per- 
sonal representative upon comple- 
tion of the Florida administration will 
deliver trust assets consisting of cash 
or intangible personal property to 
such foreign testamentary trustee.*° 
Taxes. One good reason which 
might exist to select a primary non- 
domiciliary administration would be 
if the tax burden in the non-domicil- 
iary state is lighter than in the domi- 
ciliary state. It is doubtful whether 
this reason would ever apply in the 
instant case, however, because in 
Florida there is no income tax,?7 the 
Florida estate tax does not exceed 
the credit for state death taxes under 
the Federal estate tax** and the in- 
tangible tax is less than the income 
tax usually imposed in other states.?® 


“Fla. Stat., Secs. 660.10(3) and 737.02 
(1). 
**Fla. Const., Art. IX, Sec. 11. 
*"Fla. Stat., Sec. 198.02. 

*°Fla. Stat., Sec. 199.11. 
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give up his law practice 
because of the public re- 
lations program.”’ 


— Allegheny (Pa.) Lawyer 
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Costs and expenses of administration. 
The costs and expenses of administra- 
tion may, on an average, be some- 
what less in one state than in an- 
other. This may tend in certain cir- 
cumstances to cause a testator to fa- 
vor a non-domiciliary administration. 
Costs and fees in Florida are substan- 
tially in line with those in other states. 
An additional argument for an orig- 
inal administration in a non-domicil- 
iary state is that, if after an ancillary 
administration in another state the 
proceeds are remitted to the domi- 
ciliary administration, the estate will 
pay double fees on the remitted pro- 
ceeds. However, this would not jus- 
tify an original probate because this 
danger may be avoided through di- 
rect distribution by an ancillary ad- 
ministration. In addition, where the 
ancillary administration remits to the 
domiciliary executor, he usually does 
not in the true sense administer the 
remitted proceeds which usually will 
be liquid or in a form suitable for dis- 
tribution. Therefore, a percentage 
should not be applied to such pro- 
ceeds in determining the fee of the 
domiciliary executor or his attorney. 
Probate courts in Florida have taken 
such circumstances into account in 
fixing only a nominal fee for the ac- 
tual services involved in receiving 
and distributing the proceeds of an 
ancillary administration. Certainly no 
lawyer or fiduciary wants to be guil- 
ty of “featherbedding” tactics but de- 
sires only to receive reasonable com- 
pensation for services actually per- 
formed. 


Avoidance of domiciliary debts. 
The testator may seek to avoid domi- 
ciliary debts. A Florida resident, for 
example, may have failed to pay to 
Florida the intangible taxes due on 
his stocks in a custodian account in 
another state. His property in Florida 
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may consist only of homestead prop- 
erty®° and property held with his wife 
in a tenancy by the entirety.*1 Upon 
his death there is no property subject 
to probate with which to pay domi- 
ciliary creditors. Certainly this is not 
a proper reason for choosing a non- 
domiciliary probate and administra- 
tion and, if there is a non-domiciliary 
executor, he should cooperate in seek- 
ing that domiciliary creditors are 
paid. 

Avoidance of forced testation. The 
attempt to avoid domiciliary laws de- 
signed to protect certain members of 
the decedent’s family presents a more 
difficult question. In Florida, for 
example, the widow, if she elects 
against the will, has a one-third inter- 
est in all the testator’s realty and per- 
sonalty.32 Can the Florida resident 
deprive his wife of this right by trans- 
ferring assets to the non-domiciliary 
state and providing for a non-domi- 
ciliary probate and administration? 
Apparently under some circumstances 
he can.** Perhaps the thought that he 
could have avoided dower through 
inter vivos thrusts in the non-domi- 
ciliary state tends to justify this re- 
sult.34 However, this is a dubious 
reason for a non-domiciliary probate 
and administration and, where the 
testator’s action is flagrant, the non- 
domiciliary state might well permit 
the domiciliary policy to prevail by 
remitting the surplus proceeds to the 


*°>Dowling, Recent Developments and the 
Present Status of the Florida Probate Law, 
11 Miami L. Q. 54 (1956). 

“Dowling, supra, note 380. 

Fa. Stat., Sec. 731.34. 

33In re Cook’s Estate, 204 Misc., 704, 
123 N.Y.S. 2d 568 (Surr. Ct. 1953), aff'd. 
283 App. Div. 1047, 131 N.Y.S. 2d 882 
(1st Dept. 1954). 

**National Shawmut Bank v. Cumming, 
325 Mass. 457, 91 N.E. 2d 387 (1950). 
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domiciliary administration.** 


Disadvantages of Selecting 
Foreign Forum 
Certain problems inherent in multi- 


ple state administrations are empha- 
sized through the selection by the 
testator of a foreign forum for the 
original probate of his will and the 
administration of his estate. 

Coordination of administrations in 
several states. There is a need for a 
captain in estate administration. The 
domiciliary executor, _ traditionally, 
has been the captain. There is per- 
haps no reason why the non-domi- 
ciliary executor selected by the testa- 
tor could not act as captain but in 
following a non-traditional course 
there is more danger that such non- 
domiciliary executor will not receive 
cooperation from the domiciliary 
executor and other non-domiciliary 
administrators. 

Practical problems present them- 
selves such as which executor shall 
file the Federal estate tax preliminary 
notice and the Federal estate tax final 
return. The “executor” is to file it in 
the district of the testator’s domi- 
cile.3* Also where a testator disposes 
of the bulk of his estate by several 
general bequests close coordination 
between separate executors in making 
separate distributions would be re- 
quired, in the absence of each re- 
mitting to the domiciliary adminis- 
trator, to prevent one beneficiary 
from receiving more and another less 
than the testator intended. 

Taxes. Multiple state administra- 
tions, regardless of where the original 


*°Scoles, Conflict of Laws and Nonbar- 
rable Interests in Administration of Dece- 
dents’ Estates, 8 U. Fla. L. Rev. 151 
(1955). 

**Internal Revenue Code, Secs. 6018 and 
6091(b) (38). 
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probate and primary administration 
occur, necessarily increase the ex- 
posure to double taxation in the fields 
of income tax, estate or inheritance 
tax and tangible or intangible prop- 
erty tax.37 However, it would seem 
that the danger of double taxation is 
further increased where, in addition 
to a domiciliary administration, there 
is an original probate and primary 
administration in a non-domiciliary 
state. By increasing the dignity and 
importance of such non-domiciliary 
administration, the basis for taxation 
by the non-domiciliary state is en- 
hanced. 

Costs and expenses of administra- 
tion. The existence of assets in several 
states usually results in some addi- 
tional costs and fees. With the gradu- 
ated fee schedules prevailing in most 
states, it is usually more economical 
to have one $500,000 administration 
rather than two $250,000 administra- 
tions. If two original probate proceed- 
ings and two primary administrations 
can be avoided, the cost and expense 
to the estate will be less. 

Conflict of law problems. Nu- 
merous conflict of law problems are 
presented when a testator dies with 
assets located in several states.3° Un- 
der well established principles of con- 
flict of laws, however, the probate of 
a will at the domicile of the testator 
is accepted as establishing its validity 
as to personal property elsewhere.*® 
Would an original probate in a non- 
domiciliary state selected by the 
testator accomplish this beneficial re- 
sult elsewhere? In general, it does 
not.4° Will a third state look to the 


*7Casner, supra note 1, chapters XV and 
XVI. 

*8Goodrich, Problems of Foreign Admin- 
istration, 39 Harv. L. Rev. 797 (1926). 

*°See supra note 14. 

“Murphy v. Murphy, 125 Fla. 855, 170 
So. 856 (1936). 
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domiciliary state or to the non- 
domiciliary state for the law by which 
the will is to be interpreted? If it 
were desirable to collect all the as- 
sets, would one non-domiciliary state 
turn over the testator’s assets located 
therein to another non-domiciliary 
state selected by the testator for pri- 
mary administration? In Florida, it 
would seem clear that the domiciliary 
executor would not turn over assets to 
the non-domiciliary administration. 
What law of forced testation will con- 
trol?41 What law shall apply con- 
cerning the apportionment of estate 
taxes?4? 

Certainly as lawyers we have 
learned that we invite litigation when 
we depart from established pro- 
cedures and decisions. At least we 
often give this reason when we are 
justifying our use of traditional but 
often archaic language. Multiple 
state administrations present a fertile 
field for litigation arising from the 
application of different rules of law 
to the assets of a single decedent lo- 
cated in more than one state. The 
opportunities for litigation are in- 
creased when the testator selects a 
foreign forum for original probate and 
estate administration. 


The Florida statutes. While the 
Florida statutes cannot prevent a 
Florida testator from selecting a 
foreign forum to the extent that his 
assets are located therein, the statutes 
cannot be ignored in Florida. With 
reference to domiciliary rights Flori- 
da does not recognize the original 
probate of the will of a Florida resi- 


“*Scoles, supra note 35. 

““Compare First National Bank v. First 
Trust Co., Minn., 64 N.W. 2d 524 (1954) 
with In re Gato’s Estate, 276 App. Div. 
651, 97 N.Y.S. 2d 171 (1st Dept.), aff'd. 
801 N.Y. 653, 93 N.E. 2d 924 (1950). 
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dent in another state.** It will not ac- 
cept the ancillary probate of the will 
of a Florida resident.** In fact, where 
the will of a Florida resident has been 
admitted to probate in an original 
proceeding in a foreign state, the will 
cannot be admitted to probate in 
Florida except upon the procedure for 
establishing a lost or destroyed docu- 
ment and then only where such 
foreign probate is a result of inadvert- 
ence, error or omission.*> The act in 
Florida of someone forwarding the 
will of a Florida resident to another 
state for original probate or of some- 
one testifying before a commissioner 
to prove the will of a Florida resident 
for original probate in another state 
may well be criminal.*® Thus, the 
Florida statutes must be considered 
in planning the estates of a Florida 
resident. 


Evaluation 
Most discussions of this subject 


have devoted their attention primarily 
to the power of the non-domiciliary 
state and only incidentally to an 
examination of the best interests of 
the testator.*7 In most cases the pos- 
sible advantages to the testator, 
particularly to a Florida testatoz, of 
selecting a foreign forum are doubt- 
ful and there are real practical and 


*8Murphy v. Murphy, 125 Fla. 855, 170 
So. 856 (1936). 

“Fla. Stat., Secs. 732.26 and 734.31. 

““Fla. Stat., Sec. 782.85. 

“°“See Fleming, Florida Statutes and the 
Illinois Nonresident Decedent’s Law, 45 
Hil. B.. J. 28, 34 (1956). 

“"See Fleming, supra note 46. It should 
also be noted that the effect of non-domi- 
ciliary probates and administration is further 
to fragmentize the administration of estates 


. rather than to allow ancillary and domicil- 


iary administration to proceed as a unit in- 
sofar as is practicable. Atkinson, The Uni- 
form Ancillary Administration and Probate 
Acts, 67 Harv. L. Rev. 619 (1954). 
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The recently established Court of Record of Broward County is presided over by the four 
judges pictured here. From left to right are Raymond J. Hare, Robert J. O’Toole, Louis Weissing 


and O. Edgar Williams, Jr. A former judge of the court, Thomas F. Tompkins, Jr., recently 
resigned and was replaced by Judge Williams. 


legal disadvantages in making such 
a selection. Certainly lawyers and 
fiduciaries owe the testator the duty 
of realistically and fairly discussing 
with him the possible advantages and 
disadvantages of selecting a foreign 
forum. 

It is clear from our examination 
that it is usually to the advantage of 
a decedent where possible to con- 
centrate his assets in a single state so 
that they may be handled in a single 
administration. Costs and expenses 
are reduced, the possibility of double 
taxation is lessened and the danger of 
litigation arising from the application 
of different rules of law to the assets 
of a single decedent located in more 
than one state is minimized. 

The problems resulting from hav- 
ing assets physically located in several 
states should be discussed with the 
client and, if the client so desires, 
the situs of his assets to the extent 
possible should be concentrated in a 
single state. Since the testator will 
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almost of necessity have some assets 
at his domicile, the concentration 
would normally occur there. In the 
event the investment portfolio of the 
client includes real property located 
in several states which he desires to 
retain, this cannot be accomplished. 
Certainly concentrating the situs of 
stocks and bonds in a single state 
does not preclude the client from car- 
rying a widely diversified investment 
portfolio. Often stocks in a custodian 
account or in a safe deposit box are 
the only assets of a Florida decedent 
physically located out of the state.*® 
These stocks could be physically 


“The custodian is often faced with prob- 
lems concerning the delivery of securities 
to the domiciliary executor. See Note: Ad- 
ministration of Decedent’s Stock, 31 N. Y. 
Univ. L. Rev. 1092 (1956). In Florida, 
the custodian may deliver to the foreign 
personal representative after the expiration 
of three months from the date of his ap- 
pointment in the absence of a demand by 
a personal representative appointed in this 
state. Fla. Stat., Sec. 734.30. 
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moved to Florida and the Florida 
resident could still receive the advice 
of and pay for the services of the 
out-of-state adviser. 


Upon weighing the advantages and 
disadvantages of a non-domiciliary 
original probate for a Florida resi- 
dent, it would seem in most cases in- 
advisable. Certainly this is true in the 
absence of a clear expression of in- 
tent by the testator. Otherwise, it 
may be the intent of the petitioner 
for probate in the non-domiciliary 
state which governs and not the in- 
tent of the testator.49 An individual, 
for example, while living other than 
in Florida might prepare a will nam- 
ing an executor and expressing an at- 
torney preference in the state in 
which he is then living. Later he 
moves to Florida and still later he 
dies without having changed his will. 
Does this mean he desires to have the 
original probate of his will in the 
state in which he was formerly domi- 
ciled? Or does it mean he has failed 
to change his will as many fail to 
make a will? Does his selection of 
men in the state in which he was 
domiciled at the time the will was 
prepared mean that he wants a domi- 
ciliary administration or does it mean 
that he wanted these particular in- 
dividuals to handle it wherever he 
was domiciled at death? At best, 
without more, the testator’s intention 
is ambiguous. 

If the Florida resident did not want 
a Florida administration of his estate, 
he could simply avoid this. By revoca- 
ble or irrevocable inter vivos trusts 
he can deliver his assets to a non- 
domiciliary trustee to administer in 
accordance with the non-domiciliary 


“See Cornell v. Delehanty, 173 Misc. 
488, 18 N.Y.S. 2d 153 (Sup. Ct. 1940). 
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law.>° Of course this might subject 
the trust assets to income, intangible 
or inheritance taxes to which it might 
otherwise not be subject in Florida. 
Accordingly, the intent of the testator, 
after being informed of the factors 
involved, should be clearly expressed 
in the will. 


After the Florida resident has con- 
sidered the matter, he may, despite 
the countervailing factors, decide to 
have a non-domiciliary probate and 
administration. Again he may decide 
to concentrate his assets but deter- 
mine it is easier to concentrate the 
bulk of his assets in the non-domi- 
ciliary state. Even in that event, it is 
recommended that the will be origi- 
nally probated in Florida.5! This will 
satisfy that portion of the Florida 
statutes and at the same time not in- 
terfere with a full administration and 
distribution in the non-domiciliary 
state. 

One solution which has been sug- 
gested to the original probate prob- 
lern is for the testator to have two 
separate wills, one with reference to 
the Florida assets and one with 
reference to the non-domiciliary as- 
sets.5*? However, one document will 
be executed subsequent to the other 
and this may create problems and 
litigation as to whether a testator may 
have two valid last wills. 

In some ways the problem of direct 
distribution by the non-domiciliary 
state is of more importance to the 
domiciliary state than the problem of 
original probate. Certainly the non- 
domiciliary executor should cooperate 


°°Cf. Hanson v. Denckla, 357 U.S. 235 
(1958), reversing 100 So. 2d 378 (Fla. 
1956). 

“See Fleming, supra note 46, p. 34. 

5°=Thompson v. Parnell, 81 Kan. 119, 105 
Pac. 502 (1909); Woodfin v. Union Plant- 
ers National Bank & Trust Co., 174 Tenn. 
367, 125 S.W. 2d 487 (1939). 
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with the domiciliary executor in pay- _ single state. 
ing taxes, debts, in filing various re- 2. In view of the legal and practical 
turns and, depending on the policy problems often arising from an orig- 
of the non-domiciliary state, in recog- inal probate, administration and dis- 
nizing the forced testation laws of the tribution in a non-domiciliary state, 
domicile. If the non-domiciliary ad- the traditional course of an original 
ministration thus makes provision for domiciliary probate with ancillary ad- 
the domiciliary administration, there ministration where necessary in non- 
is no serious objection to a direct domiciliary states should be custom- 
distribution by the non-domiciliary arily followed in estate planning. 
executor to the legatees under the 8. Where, however, the testator 
will. after being fully informed decides 
that it is to his best interests to have 
a non-domiciliary original probate, 
The conclusions resulting from this administration and distribution and 
evaluation are: clearly expresses such intention in his 
1. To the extent possible responsi- will, his intent may be given effect to 
ble estate planning suggests the con- the extent of the assets in the non- 
centration of the estate assets in a domiciliary state. 


Conclusion 
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Real Property Section 
panelists at the conven- 
tion of the American Bar 
Association included three 
Florida lawyers. Shown 
here as they presented 
the discussion printed on 
these pages are from left 
to right William A. Lane, 
Miami; Chairman Stanley 
Mullin, Los Angeles; 
Judge Frank B. Dowling, 
Miami; and Norman Stall- 
ings, Tampa. Alice M. 
Bright, Chicago, also a 
panelist, is not shown. 


Choosing Foreign Forum For Estate Administration 
Costs and Other Resulting Problems 


PANEL: 


Frank B. Dow.inc, County Judge, Dade County, Fla.; Atice M. Bricut, Chi- 
cago, Ill.; Witt1am A. Lane, Miami, Fla.; Norman Staxiincs, Tampa, Fla. 


Miss Bricut: There were two 
points made by Mr. Stallings with 
which I take issue. First, I do not 
think that you are actually increasing 
the risk of double taxation by using 
the New York or Illinois statutes. In 
New York and Illinois we are not sug- 
gesting that we are treating the client 
as a resident of New York or IIlinois— 
we are recognizing him as a non-resi- 
dent, and inheritance tax is due only 
to the state of his domicile. Illinois 
and New York would have no more 
right to tax him than any other non- 
resident. 

The other reason, which has been 
recognized in case law in Texas and 
Washington (without benefit of any 
statutes) in permitting a testator to 
select the law of another state where 
he has assets located, is a desire to 
avoid restrictions in the law of his 


(Note: The nanel discussion presented 
above and the foregoing article were pro- 
ceedings of the Section of Real Property, 
Probate and Trust Law of the American 
Bar Association at their annual convention 
last August in Miami Beach.) 
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state of domicile. I do not think that 
an ancillary administration would ac- 
complish the result as the election un- 
der Illinois or New York statutes or 
in Texas and Washington through a 
provision in the will would do be- 
cause I do not think that under an 
ancillary administration you would 
make the law of New York or Illinois 
or any other state be governing law 
for the trust instrument. In those in- 
stances where you wish to avoid an 
unfavorable rule against perpetuities, 
for example, you have to go into an- 
other state, locate your assets there 
and elect to have the will governed 
by the law of that state. 


Mr. Austin FLEMING (Chicago): 
A situation recently developed where 
a Chicago resident, who had created 
a revocable inter vivos trust in 
Illinois, came to Florida, died here, 
and left an estate that was probated 
in Florida. The examination has just 
been made of the federal estate tax 
by an examiner in Florida. Apparent- 
ly acting on the basis of the Denckla 
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decision of the Florida Supreme 
Court, the agent has taken the posi- 
tion that the inter vivos trust in 
Illinois is of no force and effect, and 
since the will covered only the pro- 
bate assets and nothing else, those 
assets that were in the trust passed as 
intestate property according to the 
laws of Florida, and since the widow 
takes only a third under the Florida 
law, the provision for the maximum 
marital deduction in the trust is of 
no effect, thus increasing the federal 
estate taxes. 

Mr Stauuincs: The last session of 
the Florida legislature enacted a 
statute which, in effect, abrogates the 
Denckla decision and validates re- 
vocable trusts. I do not know whether 
the statute is retroactive. 

Jupce Dow.inc: I am inclined to 
think it would not be retroactive. I 
believe that the purpose of the 1959 
enactment was to permit testamentary 
bequests or devices to such inter vivos 
trusts, regardless of the fact that they 
were amendable before or after the 
death of the testator. I think that the 
bar and the corporate fiduciaries 
sought this legislation whereas the 
judges of the probate courts through- 
out Florida disagreed with it. 

CHAIRMAN J. PENNINGTON STRAUS: 
It is interesting to note that the Flori- 
da statute goes so much further than 
statutes in other states, in permitting 
amendment to the trust even after the 
death of the testator and settlor of the 
trust. 

FROM THE FLoor: By whom would 
the revocation take place after the 
death of the trustor? 

CHAIRMAN Straus: I should have 
used the word “amendable” because 
the trust may be amended by other 
parties. 

Mr. Daniet Partripce, IIT (Wash- 
ington, D. C.): I wonder if the lesson 
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is not to effectuate such inter vivos 
trusts in any will we draw, although 
of course, the inter vivos trust could 
have been created after the will is 
drawn. 


Mr. Morton J. BarNarp (Chica- 
go): Let us say a resident of Illinois, 
who has a winter home here, spends 
most of the time in Florida, but has 
his assets, his tangible securities and 
bank accounts, et cetera, in Chicago. 
He dies, leaving a will in which he 
wants a Chicago trust company or in- 
dividuals to act as executors and 
trustee. Normally you would consider 
him a resident of Illinois and place 
the domiciliary administration there, 
but the Florida court determines that 
he is a resident of Florida, whereas 
the Illinois court might say he is a 
resident of Illinois. You would be 
whipsawed between two decisions, 
each of which says he is a resident of 
two different states. So you would not 
know where the original domiciliary 
proceeding is supposed to be held, 
whereas, if you have a provision in 
the will to the effect that “In the event 
my residence is determined to be in 
Florida at the time of my death, 
nevertheless I want this estate to be 
administered in Illinois.” 


Miss Bricut: Mr. Barnard may be 
more confident of the Illinois courts 
than I am, but I would strongly rec- 
ommend not putting in any sugges- 
tion that there is any doubt as to 
domicile. I would not give the Illinois 
courts any basis for a suggestion that 
they could tax this estate. If you fol- 
low literally the language of the 
Illinois statute and direct that all as- 
sets located in the State of Illinois 
should be administered in that state, 
and the law of that state applied to 
it, without injecting any question of 
domicile, you would accomplish the 
result you desire. 
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Jupce Dow.inc: This might be a 
good place for the County Judges of 
Florida, who are charged with the 
handling of the probate and adminis- 
tration of estates, to assure you that 
the probate courts of Florida have no 
desire whatsoever to handle as an 
original domiciliary proceeding the 
administration of the estate of any 
person resident in any other state at 
the time of his death. The statutes of 
Florida provide that where a non- 
resident dies leaving assets in Florida, 
ninety days after the request of the 
personal representative in the state of 
domicile, we are authorized to send 
out all of the assets in Florida to the 
foreign personal representative with- 
out question. Only a short time ago a 
New York citizen passed away, leav- 
ing a custodian account in a local in- 
stitution in excess of $900,000 in 
securities. After notice to the Attorney 
General of Florida, who satisfied him- 
self as to the question of residence, 
this entire custodian account was im- 
mediately released to the State of 
New York without any proceedings in 
Florida at all. That has been our 
policy, and will continue to be our 


policy. 


As far as the temporary resident is 
concerned, I do not think you have 
any problem. The problem exists 
where the person has actually come 
to Florida and established Florida as 
the state of domicile, intentionally do- 
ing so to receive the benefits of the 
tax laws of this state. I have in mind 
a case where a Chicago man moved 
to Florida with his wife and minor 
children, one of whom was less than 
two years of age. He had been in the 
hardware business in Chicago, and he 
still maintained his interest in that 
business at the time of his death. He 
had established several safety deposit 


vaults under lease in his name and 
that of his children and his wife. He 
lived in Miami Beach for over seven 
years, and his children went to pub- 
lic schools in Dade County, Florida. 
He was a registered voter here, he 
filed his income tax returns from 
Dade County. He was taking a trip 
out west and an automobile accident 
occurred in which he, his wife and 
one of his children were killed out- 
right. He had a will. The wife and, 
of course, the minor child, died in- 
testate. Immediately in Chicago there 
were three domiciliary proceedings 
upon the estates of those three per- 
sons. A public administrator was ap- 
pointed to handle the estate of this 
seven-year old child as well as the 
wife. The will of the decedent did not 
name an executor, and one was ap- 
pointed by the court in Cook County, 
Illinois. Of course, three estates were 
opened in Dade County, on our resi- 
dents. When our personal representa- 
tive went to Chicago to seek the in- 
tangible assets of the decedents, the 
probate court in Chicago entered an 
order not only restraining him from 
proceeding any further, but directing 
that any bank or any individual that 
assisted the Florida representative in 
obtaining the assets of the decedents 
would be in contempt of court. 


We would like to see a little co- 
operation between the states. We are 
perfectly willing that an ancillary ad- 
ministration be had here on the Flori- 
da assets of a non-resident’s estate. 
We will be happy to cooperate in 
every respect to that end, but as far 
as Florida residents are concerned, 
whether they be old or new, we 
would like to see the domiciliary pro- 
ceedings in Florida and the ancillary 
administration in the former state of 
residence. 
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Nichelson E. Buchwalter of the 
American Citizenship Committee 
puts over a point about LAW DAY 
USA with the Florida Council of 
Bar Association Presidents. He 
shows the format of statewide 
bulletin board posters which will 
be used to promote the special 
day in Florida. With him, seat- 
ed left to right, are Benmont 
Tench, Jr., Rivers Buford, Jr., and 
Robert L. McCrary, Jr. The red, 
white and blue billboard posters 
are available through the Ameri- 
can Citizenship Committee, ac- 
cording to Buchwalter. 


Mr. Partripce: What happens 
when the Attorney General of Florida 
feels that a person is domiciled here 
and the personal representative and 
the authorities of the other state feel 
that the person is domiciled there? 
Suppose he declares in his will that 
he is domiciled in Illinois but he has 
lived here a long time, and his chief 
interests are in Florida. Would the 
Attorney General be likely to take the 
position that his true intention was to 
remain in Florida until he died, and 
that he was actually domiciled in 
Florida? 


Jupce Dow.inc: Fortunately, we 
have not had too much of that. It is 
my opinion that the Attorney Gener- 
al’s attitude is that if all of the parties 
in interest in the estate are within the 
jurisdiction of the court at the time, 
and the question of domicile is de- 
termined by the probate judge in the 
foreign jurisdiction, the decree of 
that court must be given full faith 
and credit, and it has not been the 
policy to have split residence. How- 
ever, there is an interesting case now 
pending in Dade County in which the 
question of heirship must be deter- 
mined. The Surrogate Court in New 


VOL. 34, NO. 2 * FEBRUARY, 1960 


York—where the assets are physical- 
ly located—has determined that the 
decedent was a resident of New 
York, and has determined one set of 
claimants to be the heirs. Florida on 
the other hand, has decided that he 
was a resident of Florida, and the 
Florida probate court (not I) has de- 
termined that another set of claimants 
are the true heirs of the decedent. The 
Surrogate in New York has trans- 
ferred half the estate to Florida so 
that half of it is going to be ad- 
ministered according to the law of 
New York and half according to 
Florida law. 


Mr. Harrison F. Duranp (New 
York): Occasionally there are former 
New Yorkers who like to avail them- 
selves of Section 47 of the New York 
Decedent Estate Law (permitting 
choice of probate). We are then con- 
fronted with the operation of the pe- 
nal provision of the Florida statute, 
which says that the title of non-resi- 
dent executors of the property is void, 
and that the title of the legatee under 
the New York will is void. Now the 
New York executor will be called 
upon to transfer securities. They may 
be in the names of nominees, but 
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even though that obstacle can be 
overcome, one wonders whether the 
title in the legatees would be forever 
in jeopardy by reason of something 
that the Florida courts might do. 

Mr. Stauuincs: If the assets are in 
New York, and Florida has no con- 
nection with them in the sense they 
are not Florida corporations—if, in 
other words, the situs of the assets 
is in New York, it would be my 
opinion that the New York legatees 
get good title. I think that the 1957 
Kansas case, In Re Estate of DeLano, 
decided that exact point in so far as 
Missouri assets were concerned. The 
Kansas decedent had assets’ in 
Missouri, and Kansas had a statute 
very similar to the Florida statute. I 
feel, therefore, that if there is no 
connection between those assets and 
Florida, other than the residence of 
the decedent, you are all right. 

CHAIRMAN Straus: What about the 
effect of the penal provision? 

Mr. Srauuincs: My feeling is that 
if no act is performed in Florida in 
connection with the transfer to the 
legatee, and the legatee is not a resi- 
dent of Florida, no act being per- 
formed in Florida, imposition of the 
criminal sanction would be attempt- 
ing to act extra-territorially, and 
therefore would be void. 

Mr. Lane: I agree with that posi- 
tion. The probate court has no 
criminal jurisdiction and certainly any 
attempt to enforce a criminal penalty 
would have to come from some other 
court, probably the Court of Crimes, 
or one of the other courts having 
criminal jurisdiction. There are other 
situations, however, somewhat dif- 
ferent from what Mr. Durand has 
mentioned, that might very well 
jeopardize anyone attempting to pro- 
bate a Florida will in a foreign 
jurisdiction. For instance, let us as- 
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sume you have a will in which the 
witnesses are Florida residents and 
there is no question but what this is 
a Florida decedent. The will might 
be lodged in a safety deposit box 
elsewhere. Someone, perhaps without 
any knowledge of any possible crimi- 
nal jurisdiction—the attorney in the 
other state, or the fiduciary there— 
might get the will out and undertake 
to probate it in that foreign jurisdic- 
tion, and have a commission sent 
down to the witnesses in Florida. It 
poses a very serious question as to 
whether or not these Florida persons, 
who assisted in having the will pro- 
bated in a foreign jurisdiction, might 
be subjecting themselves to criminal 
liability. 

Jupce Dow inc: I do not think any 
Florida citizen has ever been prose- 
cuted for aiding and abetting in the 
probate of a Florida resident’s will in 
a foreign jurisdiction, and I do not 
think there is any court in Florida 
foolish enough to try to bring criminal 
prosecution against a_ resident of 
some other state for doing something 
in that state which is perfectly lawful 
in that state and not committed in the 
State of Florida at all. I do believe 
that the purpose of the law and of the 
penalty is to prevent a situation where 
a Florida resident dies, leaving 
property elsewhere, and there is a col- 
lusive effort to attempt to secure a 
primary or original probate of that 
Florida resident’s estate in another 
state to avoid the effect of the Florida 
laws, and it would be a very rare case 
indeed where that would take place. 


Our Florida law requires the Flori- 
da personal representative to go into 
the foreign state and inventory and 
take into his possession the movables 
in the foreign estate. I know full well 
that my court does not have any 
jurisdiction over those movables in 
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another state, and I certainly would 
make no effort to require any personal 
representative in my court to do other 
than demand or request the transfer 
to him, as executor or administrator, 
of those movables in another state. 
Certainly, it would be a_ wasteful 
squandering of the estate’s money to 
send him up there for that purpose, 
and I would not be a party to it, and 
I do not think any other probate 
judge in Florida would be a party to 
it 


As far as the question of title is 
concerned, I think that if it is handled 
lawfully in the foreign state, it would 
unquestionably have to be lawful in 
Florida. I cannot understand the 


legislation in Florida that makes it a 
criminal offense in another state to 
do something that the laws of Florida 
permit us to do on the estate of a 
non-resident who happens to die leav- 
ing property here. If a resident of 
New York dies and leaves property in 
Florida, the statutes of Florida 
authorize our probate courts to have 
an original proceeding of a domi- 
ciliary nature on that estate in 
Florida, and if we are going to 
authorize it down here, I certainly 
cannot see anything consistent about 
our trying to deprive any other state 
of a similar right. That is my posi- 
tion and I think the position of the 
county judges of Florida. 


here or anywhere in the world! 


‘Rent a car 


CALL HERTZ 
when you need a Car...anywhere 


Hertz rents the cleanest new cars in town! Each car checked 
and serviced—inside and out. It’s easy and economical to rent 
new, fully-equipped Chevrolets and other fine cars from Hertz. 
Low Hertz rate includes insurance . 
if you buy it on the road)! A phone call reserves a car for you— 


HERTZ puts YOU in the driver's seat! 


. . gasoline and oil (even 
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OPINION 


IN RE: RULES OF PROCEDURE 
OF THE COMMISSION ON 
JUDICIAL RETIREMENT 


Adopted December 14, 1959 
Effective December 14, 1959 


PER CURIAM. 


Pursuant to the provisions of 
§17(2) of Article 5 of the Constitution 
of Florida, the following rules of pro- 
cedure are hereby established and 
adopted for the purpose of carrying 
out the terms thereof: 

Section 1. The commission created 
by §17(2) of Article 5 shall be re- 
ferred to as the Commission on Judi- 
cial Retirement. 


Section 2. Selection of Commission 
Members; Authority Beyond Term. 
The commission shall consist of the 
chief justice of the supreme court of 
the State of Florida, two judges of 
the district courts of appeal to be se- 
lected by the judges of said district 
courts of appeal, and two circuit 
judges and two county judges to be 
selected by the supreme court. Dur- 
ing the absence, inability or disquali- 
fication of the chief justice, the senior 
justice of the supreme court sitting 
on the court shall serve as a member 
of the commission. 

In the event the term of office of 
any member judge or justice expires 
during the pendency of a retirement 
case before the commission, the au- 
thority of such member shall continue 
beyond the expiration of his judicial 
term for the purpose of deciding any 
such case or cases then remaining 
undecided. 
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IN THE 
SUPREME COURT OF FLORIDA 


JULY TERM, A. D. 1959 


Section 3. Officers. The chief jus- 
tice of the supreme court, or the sen- 
ior justice in the absence, inability or 
disqualification of the chief justice 
as provided by Section 2 hereof, shall 
be the chairman of the commission. 
The clerk of the supreme court shall 
be the permanent secretary of the 
commission and shall maintain the 
permanent files and records in his 
office. 


Section 4. Consideration for retire- 
ment of Justice or Judge; Activation 
of Commission; Application for Re- 
tirement. Upon information in writing 
being filed with the secretary by 
one or more of the authorized com- 
plainants designated in Section 5 
hereof, charging that any justice or 
judge is unable to discharge the du- 
ties of his office with efficiency by 
reason of continued sickness or physi- 
cal or mental infirmity of a permanent 
nature or upon a statement of any 
justice or judge that so incapaci- 
tated, the secretary siali, without de- 
lay, notify the chief justice and the 
justices of the supreme court; where- 
upon the supreme court may cause 
the matter to be considered informally 
as to probable cause that such 
lack of capacity exists. After such in- 
formal consideration, and upon the 
affirmative vote of five justices there- 


THE FLORIDA BAR JOURNAL 


of, the supreme court shall activate 
the commission for the purpose of 
making a study of such condition and 
making appropriate disposition of 
same, by selecting the six additional 
judges specified by §17 of Article 5 
in the manner provided by Section 2 
of these rules, and formally referring 
the matter to the Commission. 

The commission shall not conduct 
such hearing as an adversary pro- 
ceeding, but as an impartial inquiry 
to ascertain the facts with due re- 
gard to public welfare and the rights 
of the justice or judge under consid- 
eration. 

The proceeding shall be styled “In 
re inquiry as to retirement of Justice 
(or Judge ) 

Section 5. Authorized Complainants 
in Involuntary Retirement. The Su- 
preme Court will consider a request 
or complaint for involuntary retire- 
ment and make the informal investi- 
gation referred to in Section 4 hereof 
only upon the complaint of (1) the 
Board of Governors of The Florida 

Bar by Resolution agreed to by two- 
thirds of its members; or (2) the chief 
judge, joined by one other member, 
of a district court of appeal; or (3) 
the Conference of Circuit Judges by 
Resolution adopted; or (4) by pe- 
tition signed by one hundred fifty 
(150) qualified electors residing in 
the state, district, circuit or county 
accordingly, as a justice of the Su- 
preme Court, District Court of Ap- 
peal, Circuit Judge or County Judge 
is concerned. By an affirmative vote 
of five justices thereof, the supreme 
court may sua sponte conduct the in- 
formal inquiry, determine the prob- 
able cause, and activate the commis- 
sion for the purpose of considering 
and determining the involuntary re- 
tirement of any justice or judge; and, 
by such vote, may initiate proceedings 
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for the voluntary retirement by the 
commission of any justice or judge 
upon his or her written request as 
provided by Section 4 hereof. 

Section 6. Hearing: Notice. The 
hearing before the commission on the 
request or complaint shall be held, 
within thirty days from date of ap- 
pointment of commission members by 
this court, at such time and place as 
the chairman may direct. The sec- 
retary shall give reasonable notice 
thereof to the members of the com- 
mission. 


Section 7. Witnesses; Mental or 
Physical Examination. The commis- 
sion shall have power to compel the 
attendance of witnesses and the giv- 
ing of testimony, and may require a 
physical or mental examination of the 
justice or judge under consideration, 
and may appoint one or more physi- 
cians to make such examination. 

Section 8. Rights of Justice or Judge. 
Ample opportunity shall be afforded 
the justice or judge sought to be re- 
tired to file a formal answer within 
ten days after service of a copy of 
the complaint, unless otherwise or- 
dered by the commission, subpoena 
witnesses, present evidence and be 
heard in person and by counsel. 
Where no answer is filed, the commis- 
sion may enter a general denial for 
the justice or judge sought to be re- 
tired. 

Section 9. Order of Retirement; 
Service. If after a final hearing the 
commission, by a vote of five or more 
of its members, finds that the justice 
or judge is unable to discharge the 
duties of his office with efficiency by 
reason of continued sickness or physi- 
cal or mental infirmity, and that such 
disability is permanent, such findings 
shall be entered upon the permanent 
records of the commission and an 
order shall be forthwith issued under 
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the hand of the chairman and secre- 
tary directing that the justice or judge 
be retired from office. 

Such order shall be served on the 
justice or judge to be retired by an 
officer authorized to serve process, 
unless service is accepted by him, and 
one certified copy thereof delivered to 
the Governor, one to the Comptroller, 
and one filed in the office of the Sec- 
retary of State. Upon the filing of such 
copy in the office of the Secretary of 
State, the office of the retired justice 
or judge shall be deemed to be va- 
cant, to be filled as provided by law. 

Section 10. Voluntary Retirement. 
The commission may, in its discretion, 
dispose of an application for retire- 
ment voluntarily made by any justice 
or judge because of the disability spe- 
cified in Section 4 hereof upon the 
sworn certificates of three physicians 
who have for ten years or more been 
licensed to practice medicine in this 
state, averring that they have exam- 
ined such justice or judge and that he 
or she is unable to discharge the du- 
ties of the office with efficiency by 
reason of continued sickness or physi- 
cal or mental infirmity, and that such 
disability is permanent; and in such 
event the formal hearing prescribed 
by these Rules need not be required. 

Section 11. Tenure of Commis- 
sioners. Upon final disposition of the 
matter or matters pending before it, 
the commission shall stand adjourned, 
and the membership thereon of the 
six additional judges selected and 
designated to hear and determine 
such matter or matters shall termi- 
nate. 

Section 12. Expenses; Attorney 
Fees. The members of the commis- 
sion, and the secretary shall perform 
the services herein required without 
compensation, but shall be paid their 
actual and necessary expenses in per- 
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forming such services. No attorney 
fees shall be taxed as costs. 

Section 13. Costs. If an order for 
retirement is made the commission, 
in its discretion, may tax against the 
justice or judge being retired the fees 
and mileage of witnesses ordered by 
him and the costs of serving sub- 
poenas upon them. All other costs 
and expenses shall be paid out of an 
appropriation which the Legislature 
may make therefor, on the order of 
the chairman of the commission cer- 
tified to the State Comptroller. 


Section 14. Effective date. The 

rules of procedure herein adopted 
shall become effective on December 
14, 1959. 
THOMAS, C.J., TERRELL, HOB- 
SON, ROBERTS, and THORNAL, 
JJ... concur. DREW and O'CON- 
NELL, JJ., dissent. 


DREW, J., dissenting. 

Section 17 of Article V of the Con- 
stitution creates a commission and 
vests in it the power to retire any 
justice or judge for disability. This 
Section gives this Court the power to 
“establish . . . rules of procedure” to 
govern the commission and to select 
the justice of this Court and two 
circuit judges and two county judges 
who, with two district court judges 
selected by the judges of those courts, 
compose the commission. 

Paragraph 14 of Section 26 of 
Article V directed this Court “upon 
the adoption of this article” to adopt 
rules “to give effect to its provisions.” 

In my humble judgment _ this 
Court has gone far beyond its con- 
stitutional powers in the enactment of 
the foregoing rule. It is clear to me 
that when rules of procedure are 
prescribed by us and we select the 
members of the commission we are 
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required to name we have exhausted 
our power except to amend or 
amplify from time to time, as may be 
necessary, such rules. The power 
reserved to this Court in this rule is 
power given the commission—not to 


this Court—by the people. 
These being my firm and abiding 
convictions I have no alternative but 
to dissent from the views of my es- 
teemed brothers embodied in the rule. 
O'CONNELL, J., concurs. 


Recent Opinions of 
The Attorney General 


MUNICIPALITIES; COURTS; 
UNSWORN COMPLAINT BY PO- 
LICE OFFICER. Raymond A. Dou- 
mar, Municipal Court, Fort Lauder- 
dale, was advised by the Attorney 
General that a municipal court ac- 
quires jurisdiction over a cause sup- 
ported by police officers’ complaint 
in the form of an unsworn citation, 
and that an accused therein has no 
right to insist that a formal sworn 
complaint be issued against him, so 
long as the unsworn citation or com- 
plaint puts the accused on notice of 
the nature of the offense with which 
he is charged. 059-250, December 4, 
1959. 

TAXATION; OIL, GAS, AND 
MINERAL ROYALTIES. Ray E. 
Green, State Camptroller, was ad- 
vised by the Attorney General that 
royalty interests reserved in oil, gas 
and mineral leases and similar doc- 
uments were not intangible personal 
property, so long as the substance 
in question had not been severed 
from the land; but that after sever- 
ance it would be personal property. 
059-256, December 7, 1959. 
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TAXATION; DOCUMENTS; EX- 
CHANGE OF ONE CLASS OF 
STOCK FOR ANOTHER CLASS. 
§201.05, Florida Statutes. Ray E. 
Green, State Comptroller, was ad- 
vised by the Attorney General that 
an exchange of one class of corpor- 
ate stock for another class of stock, 
where the corporation neither ac- 
quires new capital nor adds to its 
capital account, is not an original is- 
sue of stock and is not subject to 
documentary stamp taxation under 
$201.05, Florida Statutes. 059-257, 
December 7, 1959. 

SMALL CLAIMS COURT; LEON 
COUNTY; JURISDICTION. Chap- 
ter 59-662, Acts of 1959. William F. 
Daniel, Judge, Small Claims Court, 
Leon County, was advised by the 
Attorney General that the Small 
Claims Court of Leon County could 
take jurisdiction in law actions re- 
lating to statutory liens, replevins, 
garnishments, attachments, and dis- 
tress rents where such actions do not 
exceed the Court’s monetary juris- 
dictional limitation of $500.00. 059- 
253, December 4, 1959. 
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Are the Documents 


Genuine or Spurious? 


H™ MAY THE lawyer who is on the 
right side of a case be assisted 
in winning his case by using the serv- 
ices of a skilled document examiner? 
There can be no doubt that many 
fraudulent documents are serving the 
purpose for which they were “manu- 
factured” or altered simply because 
their authenticity has not been ques- 
tioned, or because the fraud has not 
been discovered. 

Today, documents in one form or 
another enter into all kinds of busi- 
ness transactions and social commun- 
ications. Thousands of forged docu- 
ments are prepared every day and 
other thousands are altered by chem- 
ical or mechanical means to change 
their original meaning. Millions of 
dollars are paid out yearly on checks 
bearing forged signatures or forged 
endorsements. Many of these forged 
or altered documents find their way 
into criminal trials and civil litigation. 
Some are the principal or controlling 
issues in lawsuits, while others, in one 
form or another, are offered as the 
means of supporting contentions. A 
document may appear to be legally 
sound and correct as to its contents, 
but if there is something in its physi- 
cal composition which is not genuine, 


Editorial Note: For 16 of the 32 years he 
was employed by the United States Postal 
Service, author Ashton was examiner of 
questioned documents. He established the 
first scientific document laboratory for the 
Postal Service, and now has offices in St. 
Petersburg. 


by Harry M. Ashton 


it becomes a fraud and should have 
no evidentiary value. 

The venerable late John Henry 
Wigmore, Dean of Law, Northwest- 
ern University, has stated that “Each 
age has its crimes, with the corres- 
ponding protective measures, — all 
alike the product of the age’s condi- 
tions. In each age, crime takes advan- 
tage of conditions, and then society 
awakes and gradually overtakes crime 
by discovering new expedients.” 

The lawyer who has a document 
problem may be assisted in establish- 
ing the authenticity or fraudulency of 
the document by obtaining the assist- 
ance of a highly skilled questioned 
document examiner. Through years 
of study and research, aided with spe- 
cial equipment, document examiners 
have developed many techniques for 
discovering and demonstrating the 
true physical facts in documents to 
aid in the administration of justice. 
In association with the American 
Academy of Forensic Sciences and 
the American Society of Questioned 
Document Examiners, leading ques- 
tioned document examiners in this 
country are engaged in programs to 
develop new and better methods for 
discovering the truth in documents 
and to elevate the standards, ethics 
and proficiency of persons engaged 
in the profession. 

Unfortunately, there are no recog- 
nized standards of attainment and no 
governing board, agency or body set 
up with the authority to examine and 
license persons to practice the profes- 


THE FLORIDA BAR JOURNAL 


: 


sion of examiners of questioned docu- 
ments. With this situation existing, 
the field is open to anyone who 
chooses to style himself a document 
examiner or handwriting expert 
whether he knows anything about the 
subject or not, or whether or not he is 
a person of integrity. Many self-ap- 
pointed document examiners or so- 
called handwriting experts have an 
assumed manner and because of their 
ignorance of document examination 
work, or dishonesty, they testify with 
a profusion of high-sounding techni- 
cal terms intended to impress their 
hearers. There are those who decide 
they are handwriting experts merely 
because they have read some book or 
because in their work or profession 
they have “seen” a lot of handwriting. 
These persons are responsible for a 
great majority of disagreements in ex- 
pert testimony. Disagreement be- 
tween qualified and honest document 
examiners is less frequent than is gen- 
erally believed. 


Three Years Training Needed 


In the course of teaching document 
examination work for a period of 
twelve years while employed with the 
United States Government, the author 
found that it required a minimum of 
three years of full-time study and 
work in the laboratory on the part 
of the trainee before he was suffi- 
ciently qualified to render opinions 
and testify in court as an expert wit- 
ness. Before selecting a person for 
training he was given an aptitude and 
fitness test and his background, edu- 
cation, training and experience were 
given consideration to determine 
whether he appeared to be a suitable 
person for training. 

The usual legal requirement for 
testifying as an expert is that the per- 
son have more knowledge of the sub- 
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ject than the average individual. It is 
believed, however, that it would be 
to the advantage of the lawyer who 
is in need of the services of a docu- 
ment examiner to investigate the 
background, training, experience, 
ability and integrity of the person 
before engaging his services. The 
number of times one has testified in 
court is not sufficient to measure his 
qualifications, ability and integrity. 

Document problems with which 
skilled document examiners are fa- 
miliar involve handwriting, typewrit- 
ing, printing, rubber stamp impres- 
sions, postmarks, adhesives, muci- 
lages, papers, watermarks, inks, pens, 
pencils, alterations, chemical and me- 
chanical eradications, or anything 
which may be placed on or happen to 
a document, including writing im- 
pressed in paper, matching different 
papers, such as checks with stubs, and 
deciphering burned and charred doc- 
uments. 

Just as in any occupation or pro- 
fession, very little could be accom- 
plished without proper tools and im- 
plements. The most important scien- 
tific equipment of a document exam- 
iner is a series of highly corrected 
optical instruments for the discovery 
of the facts. This equipment ranges 
all the way from the best hand-mag- 
nifiers of different degrees of magni- 
fication to the very valuable stereo- 
scopic binocular microscope with a 
wide range of magnification. A spe- 
cially constructed document camera 
with properly corrected lenses is im- 
portant in discovering hidden facts 
and in preparing illustrations to dem- 
onstrate the facts to a court or jury. 
Other items of useful and essential 
equipment are a high power source 
of ultraviolet light and other special 
purpose lighting equipment; measur- 
ing instruments and __protractors; 
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chemicals for testing inks, papers, mu- 
cilages, et cetera. 

That there are two sides to every dis- 
agreement is an often repeated max- 
im. There is a right side and a wrong 
side to every litigation involving the 
genuineness of documents. It natur- 
ally follows that the lawyer on one 
side of the case will be on the wrong 
side. The capable and honest docu- 
ment examiner will not hesitate to re- 
port the results of his examination 
exactly as he finds them to be. Quite 
often his findings are unfavorable to 
the lawyer who engaged his services, 
but it is to the lawyer’s advantage to 
know this in advance of the trial. He 
is then in position to decide what 
course of action he desires to take 
and advise his client accordingly. 


Lawyers’ Documents 


In an effort to be of practical assist- 
ance it is proposed to discuss some 
document problems with which law- 
yers are likely to be confronted. Some 
photographs in actual cases will be 
shown to aid in illustrating what may 
be accomplished. To cover all of the 
various problems would require a 
book, and new ones are appearing 
from time to time. Most questions 
submitted by lawyers involve the va- 
lidity of signatures. Perhaps the most 
important ones involve signatures on 
wills, deeds, contracts, agreements, 
notes, leases, checks and the like. In 
addition to the authenticity of the 
signature, the lawyer may question 
the validity of the date, or whether 
changes or alterations have been 
made in the instrument. Sometimes 
the skilled examiner is able to develop 
hidden and unsuspected evidence of 
a positive nature which aides in es- 
tablishing the genuineness or spuri- 
ousness of the instrument. For ex- 
ample, it may be determined that the 


paper was not manufactured until 
subsequent to the purported date of 
execution, or that the typewriter used 
in preparing the instrument was not 
in existence at the time. 

There have been instances where 
instruments such as wills, contracts. 
agreements and the like bore genuine 
signatures but the documents were 
fraudulent. Such fraudulent docu- 
ments have been prepared by using 
paper which already bore signatures, 
such as on the flyleaves of books. 
Such a document dated during the 
year 1955, purporting to be a contract, 
was recently examined. The body of 
the instrument was written with a ball 
point pen, while the signature had 
been written with an ordinary dip 
pen, having a split nib. It was found 
that the signature was genuine and 
examination of the ink showed that it 
bore evidence of being at least 
twenty-five years old. Ball point pens 
made their appearance in this coun- 
try about 1944. 

Other evidence that the signature 
was on the paper when the body of 
the document was written was found 
in the lower loop of a letter in the 
last line of the ball point pen writ- 
ing which crossed some lines of the 
signature. Microscopic examination 
showed that pressure on the ball point 
pen made furrows impressed in the 
paper and that these furrors cut 
across lines in the signature. The evi- 
dence showed conclusively that the 
signature was on the paper when the 
writing above the signature was 
written. 

There are three general methods of 
forging or counterfeiting another per- 
son’s signature. One method is by 
simply writing the other person's 
name without attempting to trace or 
copy it. The forger may or may not 
attempt to disguise his writing and 
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Figure 1. Forged signa- 
ture (above) and three 
genuine signatures writ- 
ten at the time of the 
signing of the instrument. 


these forgeries usually bear no re- 
semblance to authentic signatures. 

The simulated or copied forgery is 
executed in an effort to produce a 
signature which will “look like” and 
be accepted as authentic. The usual 
procedure is for the forger to care- 
fully study the genuine signature and 
acquire a mental picture of letter de- 
sign, spacing and other features. The 
study is usually combined with sev- 
eral practice attempts to reproduce 
the signature from memory. Some- 
times the forger will place the gen- 
uine signature in front of him and 
study each letter or two or three let- 
ters as he performs the writing. 

The traced forgery is usually re- 
sorted to by persons who do not have 
sufficient confidence in their ability to 
ability to produce a good simulated 
forgery. Any one of several methods 
may be used to trace a forged signa- 
ture. 

An example of a simulated forged 
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signature on a will is shown in Fig- 
ure 1. Following the demise of R. H. 
Skinner, his widow and a prominent 
professional man, who will be re- 
ferred to as Mr. A, each filed an affi- 
davit in Probate Court to the effect 
that the signature on the will was the 
genuine signature of R. H. Skinner. 
Mr. A and another professional man, 
Mr. B, signed the will as witnesses to 
the signature. Certain things that 
happened involving both Mr. A and 
Mrs. Skinner aroused the suspicion of 
the prosecuting attorney. Upon in- 
vestigation he discovered the affida- 
vits of Mr. A and Mrs. Skinner and 
suspected that the signature on the 
will might not be genuine. Mr. B 
gave an affidavit and later testified 
that he did not see R. H. Skinner sign 
the will be that he signed as a witness 
at the request of Mr. A. Two ques- 
tioned document examiners found the 
signature on the will to be a simu- 


lated forgery. 
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Figure 2. Traced signature 


Mr. A and Mrs. Skinner were in- 
dicted on charges of perjury and their 
cases were tried separately. The case 
against Mr. A was tried first. The two 
document examiners who found the 
signature to be a forgery used en- 
larged photographs to show and illus- 
trate that the signature in question 
was written with a slow, tremorous 
movement, while genuine signatures 
of R. H. Skinner, written at approx- 
imately the time the will was dated, 
were executed rapidly and smoothly. 
The jury returned a verdict of guilty 
against Mr. A. Soon thereafter both 
Mr. A and Mrs. Skinner admitted the 
signature on the will was a forgery 
and that Mrs. Skinner did the forging. 

Forged signatures on such docu- 
ments as wills, deeds and the like are 
usually traced or simulated from gen- 
uine signatures. It is to be expected 
that such signatures will “look like” 
and pictorially resemble the genuine 
signatures, but examination by a 
skilled document examiner will prob- 
ably detect evidence of forgery and 
determine which method was used. It 
is almost impossible to trace or copy 
the signature of another person with- 
out leaving evidence of fraud. The 
forger may fairly accurately copy or 
trace the design of letters, but it is 
almost impossible for him to duplicate 
the line quality, shading, pen pres- 
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sure, hesitations, stops, pen lifts, little 
quirks and habits, and especially the 
speed of writing of the other person. 


Traced Signatures 


An example of a traced forged sig- 
nature is shown in the infrared photo- 
graph, Figure 2. The L. I. Cooper 
signature was traced over a previ- 
ously executed carbon outline with an 
indelible pencil. The carbon outline 
could hardly be detected on the orig- 
inal document except when viewed 
through the microscope. The infrared 
photograph increased the contrast of 
the carbon to where it is plainly visi- 
ble in many places, especially so in an 
enlarged photograph. 

Chemicals are often used to alter 
documents by eradicating words and 
figures and substituting other words 
and figures. An example of this is 
shown in Figures 3(a) and 3(b). 
Figure 3(a) shows an identification 
card which was altered by chemically 
eradicating the name and substituting 
another name. The altered identifica- 
tion card was then used to cash 
forged checks. Figure 3(b) shows 
the same card after laboratory treat- 
ment restored the original writing. 

Sometimes writing or printing will 
be blocked out and hidden by cover- 
ing the writing or printing with ink. 
Most times the original hidden writ- 
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ALL CAUSES -—— “THAT OTHERS MAY LIVE.” 


Figure 3(a) 
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WE THANK YOU SINCERELY FOR YOUR GENEROSITY IN GIVING 
A PINT OF YOUR BLOOD FOR THE MOST WORTHY OF 


ALL CAUSES — “THAT. OTHERS MAY LIVE."* 
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Figure 3(b) 


ing or printing can be restored or 
detected. 

Thousands of important documents 
are destroyed and damaged by fire, 
either accidentally or intentionally. 
Criminals sometimes attempt to hide 
their identity by burning papers and 
documents. The experienced docu- 
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ment examiner may be able to deci- 
pher burned and charred documents 
provided the charred remains are in- 
tact and not broken into small bits. 
Burned paper is very fragile and it 
must be handled with extreme care 
to prevent other damage in handling 
and transporting. 
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Figure 4(a) 


An example of what may be ac- 
complished in deciphering burned 
and charred paper is shown in Fig- 
ures 4(a) and 4(b). This was a case 
where a metal container was found 
in a railway mail car after a fire had 
destroyed the mail. It was suspected 
the metal can might have contained 
an inflammable liquid. Figure 4(a) 
shows the burned label as it appeared 
when submitted to the laboratory. 
Figure 4(b) is an infrared photo- 
graph of the same label, and shows 
the contents of the car was an “in- 
flammable mixture.” 

Dean Wigmore, referred to earlier, 
made a brief review of the epochs in 
the history of forgery of documents 
in his introduction and endorsement 
of the late Albert S. Osborn’s book, 
Questioned Documents, and _ stated, 
“We have now apparently entered 
further upon a somewhat variant doc- 
umentary epoch — that if the type- 
writing machine. But this, with its 
novel possibilities, will remain within 
the protective control of science.” 
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Figure 4(b) 


This has certainly become the era 
of the typewriting machine because 
most business and legal documents 
are now prepared on the typewriter. 
The typewriter can also be found in 
many homes. Typewriting is now one 
of the most important phases of the 
work of a document examiner. There 
seems to be a widespread idea that 
typewriting cannot be identified 
which is no doubt the cause for many 
of the fraudulent typewritten docu- 
ments. Many people, and it is sus- 
pected that some lawyers, are not 
fully informed with respect to what 
evidence may be adduced by an ex- 
amination of typewriting. The fact of 
the matter is that no two typewriters, 
including new machines of the same 
make, write exactly alike. 

Some of the things which the skilled 
document examiner may be able to 
determine from an examination of 
typewriting are: (1) make of the 
typewriter used; (2) identify the par- 
ticular typewriter used; (3) that the 
typewriter was not manufactured un- 
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til after the purported date of the 
document; (4) dates between which 
the document was typed; (5) wheth- 
er a typing was continuous or writ- 
ten at different times; (6) whether 
all of the document was written on 
the same or different machines; (7) 
whether written on the same or differ- 
ent ribbons and, (8) he can some- 
times identify the typist. A lawyer 
will readily understand the value of 
such evidence. 

To avoid any misunderstanding or 
a possible misconception that what 
has been said might imply that a doc- 
ument examiner can solve any prob- 
lem or answer any and all questions 
concerning documents, it must be 
stated that such is not intended. 
There are some problems which, for 
one reason or another, simply cannot 
be solved or answered unqualifiedly. 
Only a pretender would make such 
claims. The capable and honest doc- 
ument examiner will go as far as the 
evidence justifies but no further. 


Insufficient Material Problem 


The difficulty or inability to arrive 
at a conclusion may be due to any 
one or more reasons, depending upon 
the nature of the problem. Questions 
involving the authenticity of hand- 
writing, including signatures, and 
typewriting, may be due to a lack of 
adequate standards for comparison, 
or because of the limited amount of 
questioned handwriting or typewrit- 
ing and lack of individuality in the 
writing. No specific rule can be given 
for the number of genuine signatures 
or quantity of other writing necessary 
for comparison purposes. Signatures 
and handwriting which are highly 
individualistic in nature and consist- 
ent require less standard writing for 
comparison than writing which is less 
individualistic and consistent. It is 
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always preferable to have more stand- 
ard writing than may be needed rath- 
er than have too little. It will be to 
the lawyer’s advantage to provide 
sufficient material, if it is possible for 
him to do so. The lawyer should bear 
in mind that it is necessary to prove 
the genuineness of writing used for 
comparison purposes should the case 
go to trial. 

One of the most important phases 
of the work of a document examiner 
is the presentation of evidence. Opin- 
ion testimony is only as good as the 
logical reasons and explanations given 
to justify the opinion. When the doc- 
ument examiner has given an opinion 
favorable to the lawyer who engaged 
his services and is notitied that his 
presence is desired in court as a wit- 
ness, he will then prepare photo- 
graphic exhibits to illustrate and sup- 
port his testimony. He will do this 
by assembling the facts developed 
during his examination and bringing 
together related elements of the dis- 
puted and admitted documents in en- 
larged photographs for easy compari- 
son. By this means the witness is able 
to support and illustrate the reasons 
for his opinion by visual, tangible, 
fact-revealing evidence. 

Last, but by no means least, it is 
essential that there be a conference 
between the lawyer and the docu- 
ment examiner before the trial. This 
affords the attorney an opportunity 
to understand the technical aspects of 
the case and the examiner can give 
the lawyer the benefit of his experi- 
ence as to the most effective way of 
presenting his evidence. Such a pre- 
trial conference, when adequate and 
thorough, enables the lawyer and the 
document examiner to present the 
testimony in an effective and under- 
standable manner. 
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2 | Letters zn the Bar 


Dade Office Commended 


It gives me real pleasure to en- 
close herewith Resolution passed by 
the Board of Directors of our Asso- 
ciation at its December meeting, ex- 
pressing our appreciation to The 
Florida Bar in connection with the 
opening of your Dade County of- 
fice... 

The respective offices are finding 
the present set-up mutually benefi- 
cial to all concerned, and I am sure 
the lawyers and laymen appreciate 
the existence of a State Bar office in 
populous Dade County. 

WILLIAM C. MaArTIN 
President 
Dade County Bar Association 


Public Relations Award 

Once more we want to congratu- 
late The Florida Bar on doing a 
wonderful public relations job. On 
December 4, at our Annual Awards 
Luncheon in Sarasota, we will an- 
nounce that The Florida Bar has re- 
ceived the Merit Award Certificate 


of the Florida Public Relations As- 
sociation. 

This has been our most success- 
ful year in recognizing the efforts of 
the public relations field in Florida. 
Thanks, very much, for helping to 
make 1959 such a successful year. 

As soon afterwards as possible we 
will return your entry and forward 
the Merit Award certificate. — 

Royce R. Powe t, 
President 

Florida Public Relations 
Association 


Press Association Member 


The Florida Bar 
P. O. Box 1226 
Tallahassee, Florida 
We wish to thank you for your 
cooperation in association affairs in 
the past and trust that membership 
in our association will benefit your 
profession. 
JouN JONEs 
Secretary-Manager 
Florida Press Association 


Order in the Court! 


May 5-7 


Plan now to recess for the most important legal 
event of the year... 


1960’s BIG CONVENTION OF 
THE FLORIDA BAR 


Americana Hotel, Bal Harbour 


See the next issues of the Journal for further details 
and your registration blank. 
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To All Members of the Committee of 
The Florida Bar on Legal Education 
and Professional Responsibilities 


Although this letter is delayed by 
reason of various interferences, I am 
pleased to advise you that the Su- 
preme Court has adopted a rule in 
accordance with the request of the 
Council of Legal Education,—a copy 
of the Rule being enclosed herewith. 


Enclosed also is a photostatic copy 
of a newspaper account of the action 
taken by the faculty of the School of 
Arts and Sciences of the University 
of Florida which recites that it was 
done at the instance of our Council 
on Legal Education. The Court has 
not officially named the test that will 
be used, but the one they have in 
mind is the best available. 


I hope each and every one of you 
will see that these facts are known 
by members of the Bar generally and 
that the President of The Florida Bar 
has requested this Committee to ini- 
tiate and develop a “long range pro- 
gram” that will require several years 
to complete, but which will result in 
raising the educational standards of 
applicants for admission and help to 

maintain and improve the ethics of 
the present members as well as the 
new ones. 


With the support of the program 
which the High School Teachers As- 
sociation and colleges have assured 
us they will give to such a plan, we 
now have grounds for pressing for- 
ward during the coming vear. 


Gites J. PATTERSON 

Chairman Committee on Legal 
Education and Professional 
Responsibilities of The Flor- 
ida Bar 
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Resolution 


The Court of 


Florida 
BE IT RESOLVED by the Supreme 


Court of the State of Florida, pur- 
suant to the powers vested in this 
Court under authority of Section 23 
of Article V of the Florida Consti- 
tution vesting in it exclusive juris- 
diction over the admissions of appli- 
cants entitled to practice law in the 
State of Florida, the Board of Bar 
Examiners shall, in accordance with 
the rules and regulations to be 
adopted by it, require every appli- 
cant for admission to The Florida 
Bar examination to take an English 
proficiency examination to be des- 
ignated by said Board of Bar 
Examiners and to furnish his score on 
such examination to the Board of 
Bar Examiners. The Board shall not 
deny admission to the Bar examina- 
tion on the basis of any such score 
and upon the completion of six ex- 
aminations, commencing with the 
March 1960 examination, shall fur- 
nish this Court with a complete 
statistical analysis of the relation- 
ship between English proficiency and 
ability to pass the Bar examination. 

BE IT FURTHER RESOLVED that 
when said statistical study has been 
received by this Court and studied 
and analyzed by it, it shall then 
determine whether a minimum score 
on the English proficiency test shall 
be required as a prerequisite to ad- 
mission to The Florida Bar examina- 
tion and, if so, what such minimum 


test score should be. 
(Excerpt from Court minutes, Oct. 12, 1959) 
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Encroachments Upon 


The Practice of Law 


The Committee on Professional 
Ethics, Idaho State Bar, would be 
remiss in its duty if it failed to re- 
mind and warn the bar of the United 
States of the ever increasing en- 
croachments upon the practice of law 
by laymen and lay organizations. 

Even though business procedures 
be letter perfect; although bar asso- 
ciations may place in their members’ 
hands the requisite tools to increase 
efficiency; may alert the legal pro- 
fession to their unfortunate econom- 
ic status; and may improve public 
relations between clients and law- 
yers and between the public gen- 
erally and the legal profession as a 
whole, nevertheless if the profession 
permits continuance of the grave in- 
roads into the practice of law made 
by non-lawyers during the past 25 
years, then the sources of law prac- 
tice from which income is derived 
may become so reduced as to render 
the practice of law unattractive and 
non-productive. 

Unless the individual lawyers be- 
come eternally vigilant in detecting 
and stopping the inroads upon what 
is clearly law work, we shall even- 
tually lose much of our law prac- 
tice. Putting it bluntly, we must 


Editor's Note: Jack Abbott, chairman of 
of the Committee on Unauthorized Practice 
of Law, calls to the attention of all Flor- 
ida lawyers with the publishing of this 
article the ways their income and practice 
are endangered by laymen and lay organ- 
izations. They are outlined by the Idaho 
State Bar in Pamphlet Number Two pre- 
pared by the American Bar Association’s 
Special Committee on Economics of Law 
Practice. 
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“lock the barn door” before the rest 
of the horses are stolen. 

The lawyer should consider, for 
example, what would be left of his 
law practice and income if he were 
to lose all work in the following 
fields: 

Probate and administration of es- 
tates; 

Real estate title and land transac- 
tions; 

Divorces; 

Automobile negligence and other 
negligence cases; 

Preparation of tax returns and tax 
appeals; 

Drafting of wills and estate plan- 
ning; 

Administrative board and commis- 
sion appearances. 

The possibility of this occur- 
ring is no idle speculation. It 
has already happened in some 
of these fields of endeavor in many 
states. Different phases of this mas- 
sive attrition of law practice are be- 
ing strongly urged by “reformers” 
elsewhere in this country. Say the re- 
formers: injuries and damage _aris- 
ing from motor vehicle accidents 
should be governed by statutory 
amounts regardless of fault, similar 
to workmen’s compensation; divorces 
should be granted after interview by 
staff members of the court or county 
attorney's office; probate should be 
handled administratively by the Reg- 
ister of Probate; land titles should 
be the exclusive domain of title 
companies — all without the necessity 
of a lawyer representing either party. 
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The encroachments are so gradual 
and insidious that before lawyers rec- 
ognize the seriousness of the inroads 
made, those taking over become firm- 
ly entrenched. 


Stop Encroachments 


That the encroachments are to the 
detriment of the public is of no con- 
cern to the proponents, who usually 
are furthering their own selfish in- 
terests. Not only must the legal pro- 
fession be prepared to render expe- 
ditiously the competent services re- 
quired in these fields at reasonable 
cost but it must take affirmative ac- 
tion to stop further inroads by those 
who lack professional training and 
who are incompetent to advise citi- 
zens concerning their legal rights. 
Unless this is done there may be 
little left of the practice of law. 


Nationwide action should be taken 
to remove many of the limitations 
upon the amount of attorney fees 
which may be paid in connection 
with claims arising under federal and 
state statutes and regulations such as 
the Federal Employers Liability 
Act, the National Service Life In- 
surance Act, the Social Security Ad- 
ministration and the Veterans Ad- 
ministration. The public has been 
deprived of the right to obtain serv- 
ices of a lawyer and the lawyer has 
been deprived of the right to practice 
in broad areas involving human rights 
and the protection of those rights. 
This committee has requested the 
American Bar Foundation to set up 
a research project to obtain the in- 
formation needed for a nationwide 
program of corrective action in this 


field. 


ST. PETERSBURG 


ATTORNEYS NEEDED IN 
SARASOTA WEST PALM BEACH 


Because of our rapidly expanding business we have three career 
opportunities in Sarasota, St. Petersburg, and West Palm Beach. 


Our Southeastern Office employs 107 attorneys — many in top 
management positions. 


We offer a CHALLENGING CAREER with the nation’s leading 
automobile insurance company. 
Additional advantages include: 
Top Salary 
Company Car and Expenses 
Vacation with Pay ® Cost-of-Living Bonus 
Sick Leave with Pay ® Non-Contributory Retirement 
© Family Hospitalization, Surgical and Major Medical Insurance 
If you are in good health, possess a law degree, and are preferably 
between 25 and 35 years of age, write or call today (RA 4-6403) : 


© Group Life Insurance 
Accidents, Death and Dismemberment 


vamen Personnel Manager 
STATE FARM MUTUAL 
Ean AUTOMOBILE INSURANCE CO. 
6400 Atlantic Blvd. 
Jacksonville 11, Florida 
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In Memoriam 


August R. Blomgren, Tampa 
Admitted to the Bar of Florida i913. Died 1959. 


W. A. Carter, Jacksonville 
Admitted 1926. Died December, 1959. 


Charles L. Collier, Hampton, Va. 
Admitted 1925. Died July, 1959. 


W. G. Cornett, Panama City 
Admitted 1948. Died December, “1959. 


Judge L. L. Fabisinski, Pensacola 
Admitted 1919. Died January, 1960. 


R. Lee Freeman, New Smyrna Beach 
Admitted 1948. Died December, 1959. 


L. P. Hardee, St. Petersburg 
Admitted 1910. Died November, 1959. 


Arthur W. Kneibler, Miami 
Admitted 1928. Died December, 1959. 


Bertram C. Mickler, St. Augustine 
Admitted 1925. Died December, 1959. 


A. C. Schenck, Wauchula 
Admitted 1921. Died September, 1959. 


Louis Spigel, Miami 
Admitted 1925. Died December, 1959. 


S. J. Stiggins, Orlando 
Admitted 1910. Died December, 1959. 


Jerry J. Sullivan, Pensacola 
Admitted 1909. Died December, 1959. 


Maurice Survis, Miami Beach and Scranton, Pa. 
Admitted 1926. Died June, 1959. 


G. A. Worley, Miami 
Admitted 1912. Died December, 1959. 


Charles W. Zaring, Miami 
Admitted 1929. Died November, 1959. 
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Reviews 


Rules of Evidence in Negligence 
Cases. By Charles Kramer of the 
New York City Bar (Practising Law 
Institute, New York, $2.50). 

This newest PLI monograph pro- 
vides trial counsel with an authorita- 
tive, indexed guide to what may and 
what may not be received in evidence 
in personal injury cases. It is de- 
signed as a manual to be kept in the 
trial lawyer's brief case for reference 
and use in the courtroom. It gives the 
rules of evidence under topical head- 
ings and endeavors, as far as possible, 
to arrange them in the order that 
they will be likely to arise upon a 
trial. The text is printed on one side 
of the page only, and the other is left 
blank for the attorney to fill in with 
his own notes, either for use in a par- 
ticular case or to supplement the rules 
and citations supplied by the author. 


Federal Securities Act Handbook. By 
Eliot B. Thomas of the Philadelphia 
Bar (Joint Committee On Continuing 
Legal Education of the American 
Law Institute and the American Bar 
Association, Philadelphia, $3.00). 
The book aims to help the general 
practitioner determine whether a pro- 
posed issue of securities by his client 
will require action before the Securi- 
ties and Exchange Commission, to 
guide him in taking any necessary 
action and to provide basic informa- 
tion regarding techniques followed 
and problems encountered in issuing 
securities. A practical how-to-do-it 
approach is taken. Numerous ex- 
amples are given of the practical 
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effect of provisions of the law and 
regulations. The appendix contains a 
number of forms which should prove 
useful to a general practitioner faced 
with the problem of filing a registra- 
tion statement. 


Buying, Selling and Merging Busi- 
nesses. By Allen D. Choka of the 
Chicago Bar (Joint Committee on 
Continuing Legal Education of the 
American Law Institute and _ the 
American Bar Association, Philadel- 
phia, $3.00). 


This volume deals with the legal, 
financial, accounting and tax aspects 
of mergers, consolidations, stock trans- 
actions and purchases of business 
assets. Among those topics it dis- 
cusses are: (1) various legal factors 
determining the form of the transac- 
tion; (2) S.E.C. and blue-sky matters; 
(3) business and operating factors; 
(4) financial statement analysis; (5) 
valuation of businesses; (6) methods 
of paying for businesses; (7) types of 
contracts and matters to be covered 
by the contract; (8) various legal 
problems inherent in acquisitions 
(Section 7 of the Clayton Act; Rule 
X-10b-5; sale of corporate control; 
acquiring assets for securities); (9) 
minimizing the taxes payable by the 
buyer and seller as a result of the 
sale of a business. 


The general format of the book is 
that of an extended check-list to 
bring matters to the attention of the 
persons concerned. Two complete 
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contracts for the sale of a business 
are reprinted. 


The Modern Prudent Investor — How 
to Invest Trust Funds. By Charles P. 
Curtis of the Boston, Massachusetts 
Bar (Joint Committee on Continuing 
Legal Education of the American 
Law Institute and the American Bar 
Association, Philadelphia, $3.00). 


This how-to-do-it handbook is for 
the practicing lawyer who is also a 
trustee or concerned with trust funds. 
It is based on the prudent man rule 
and on the latest revision of the perti- 
nent sections of the Restatement of 
the Law of Trusts, which are printed 
in an appendix. The book covers 
what a co-trustee needs to know, 
aside from the securities held by the 
trust and the terms of the will or in- 
denture. It gives an attorney for a 
trust nearly all he needs in addition 
to the law and the decisions of his 
state. It is written in the belief that 
investing trust funds is not a science 
but a practical art. 


Federal Social Security—A Guide to 
Law and Procedure by Charles I. 
Schottland and Ewell T. Bartlett, 
published by the Joint Committee on 
continuing Legal Education of the 
American Law Institute the 
American Bar Association, 133 South 
36th Street, Philadelphia 4, Pennsyl- 
vania. $3.00. 


Lawyers and laymen alike will 
welcome this authoritative summary 
of the law and procedure relating 
to Federal social security programs. 
Increasingly the general practitioner 
as well as those specializing in cor- 
porate and tax matters are confronted 
with questions related to social se- 
curity. The answers to these ques- 


VOL. 34, NO. 2 + FEBRUARY, 1960 


tions are frequently difficult for the 
lawyer who has had little contact 
with the problem to obtain. This 
volume attempts to present some of 
the answers and it reduces the Gov- 
ernment’s expansive laws and regula- 
tions to a volume readily usable by 
the practitioner who may be called 
upon to advise clients on various 
aspects of social security problems. 

The book is detailed in its explana- 
tion of the claims process and espe- 
cially the remedies of a claimant who 
is dissatisfied with his decision. The 
book is so prepared that it will serve 
both the purpose of a routine refer- 
ral to the appropriate Social Security 
office or enable the lawyer to ascer- 
tain the particular question that may 
be involved and offer direct advice 
and representation. It contains infor- 
mation on how to secure approval of 
fees where the normal fee specified 
in the regulations is found inade- 
quate. 

The authors are attorneys and dis- 
tinguished authorities in the field of 
Social Security, Schottland a former 
commissioner of Social Security, and 
Bartlett the assistant director of the 
Bureau of Old-Age and Survivors 
Insurance. 


‘‘Whene’er you speak, remember every 
cause 

Stands not on eloquence, but stands on 
laws; 

Pregnant in matter, in expression brief, 

Let every sentence stand with bold 
relief; 

On trifling points not time nor talents 
waste, 

A sad offense to learning and to taste; 

Nor deal with prompous phrase, nor e’er 
suppose 

Poetic flights 
prose.’’ 


belong to reasoning 


—Joseph Story 
Advice to Young Lawyers 
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| Labor Law Review — 


The Employer’s Duty to Bargain in 
Good Faith 

When the employees have selected 
a bargaining representative, the em- 
ployer must recognize and deal with 
it. The extent and scope of that duty 
is outlined here 
| with the caveat 
that the summary 
has oversimplified 
some of the prob- 
lems in the com- 
petition for space. 

Section 8(a) (5) 
§ of the National La- 
bor Relations Act 
makes it an unfair 
labor practice for 
an employer “to refuse to bargain 
collectively with the representatives 
of his employees, subject to the pro- 
visions of section 9(a)."! The per- 
tinent portion of section 9(a) pro- 
vides that the bargaining represen- 
tative of the employees shall repre- 
sent the employees “for the purposes 
of collective bargaining in respect to 
rates of pay, wages, hours of em- 
ployment, or other conditions of em- 
ployment.”” Finally, a portion of sec- 


BURKE 


149 Stat. 453 (1935), as amended, 29 
$-158' (a) (5) (1952). 

249 Stat. 453 (1935), as amended, 29 
U.S.C. § 159 (a) (1952). 


Prepared for The Florida Bar by the 
Committee on Labor Relations. Chester- 
oa Smith, Chairman; Norman F. Burke, 
Editor. 
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tion 8(d) supplies a definition of col- 
lective bargaining which includes 
the duty to “. . . confer in good 
faith . . .” with respect to the same 
subjects mentioned in section 9(a), 

. but such obligation does not 
compel either party to agree to a 
proposal or require the making of a 
concession .. 

The duty to bargain is imposed 
upon an employer when the union 
as majority representative makes a 
request to bargain. Often the major- 
ity status is determined pursuant to 
a Board conducted election resulting 
in the certification of the union as 
the representative of the employees. 
However, an employer may not in- 
sist that the union prove its major- 
ity through an election before the 
employer will bargain unless it has 
a good faith doubt concerning the 
desires of a majority of the employ- 
ees in the appropriate unit. 

Assuming then the existence of a 
bargaining representative that has 
made a request to bargain, what 
form must the bargaining take and 
about what subjects must the em- 
ployer bargain? 

Implicit in the duty to bargain is 
the obligation to meet and treat with 
the union. The employer must meet 
with the union at reasonable times 
and at a reasonable location. Equal- 
ly important as a minimal standard 
of good faith is the obligation to 
discuss with the union those sub- 


*61 Stat. 142(1947), 29 U.S.C. § 158(d) 
(1952). 
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jects which fall within the statutory 
subjects of bargaining under section 
8(d). For an employer to refuse to 
meet or participate in the give and 
take of discussion has the earmarks 
of a rejection of the duty to bargain 
collectively and is unlawful. 

In addition to the obligation that 
the employer meet and treat with 
the union, the Board implied the 
requirement of bargaining in “good 
faith” and later Congress specifically 
incorporated that standard into the 
Act in 1947 as a portion of section 
8(d). A court of appeals has defined 
the duty to bargain in good faith as 
“, . . the obligation of the parties to 
participate actively in the delibera- 
tions so as to indicate a present in- 
tention to find a basis for agreement, 
and a sincere effort must be made to 
reach a common ground.”* 

This subjective standard requires 
the Board to determine the employ- 
er’s state of mind. Inferences drawn 
from the context of the negotiations 
assist the Board in resolving the issue 
of the employer’s true motive. Per- 
suasive indications of a lack of good 
faith include using dilatory tactics, 
failing to give the bargaining repre- 
sentatives real authority, assuming a 
take-it-or-leave-it attitude, refusing 
all offers without making any coun- 
terproposal, changing the condition 
of employment unilaterally during 
bargaining, and to some extent, tak- 
ing an untenable position with re- 
spect to certain substantive terms of 
a formal nature contained in the 
proposed bargain. 

However, the employer is under 
no duty to reach an agreement, the 
only duty being to bargain in good 
faith with a sincere desire to reach 


4 NLRB v. Montgomery Ward & Co., 133 
F. 2d 676, 686 (9th Cir. 1943). 
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an agreement. Section 8(d)_ states 
that no concession need be made. 
Also, today there is no duty to meet 
each rejected proposal with a coun- 
terproposal in an otherwise lawful 
setting. 

The employer and the union may 
bargain about any proposal so long 
as it is not contrary to a provision of 
the NLRA or public policy generally. 
The lawful subjects of collective 
bargaining are composed of manda- 
tory or statutory subjects and _per- 
missive or non-statutory subjects. A 
statutory subject is one falling with- 
in the terms of section 8(d), that is, 
one dealing with wages, hours, and 
other terms and conditions of em- 
ployment, and it may be made the 
condition of an agreement and may 
be the objective of a strike. A non- 
statutory subject is one that is law- 
ful but one that cannot be insisted 
upon to the point of impasse. If a 
non-statutory proposal is advanced 
by the employer and the union re- 
fuses to accept it, then the employer 
must abandon the demand. The same 
result would follow from a union 
demand rejected by the employer.® 
To adamantly insist upon a non- 
statutory subject as a condition to 
any agreement violates the duty to 
bargain in good faith. 

The dichotomy of the lawful sub- 
jects of collective bargaining into 
statutory and non-statutory subjects 
which was occasionally made by the 
Board has been recently sanctioned 
by the Supreme Court in the case of 
NLRB v. Wooster Div. of Borg-War- 
ner Corp®. It is still premature to 
forecast in which direction the Board 
will move after Borg-Warner with 


561 Stat. 142(1947), 29 U.S.C. § 158(b) 
(8) (1952) imposes upon the union the 
duty to bargain comparable in substance 
to that of the employer. 

6 356 U.S. 342 (1958). 
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what has been an otherwise ex- 
panding concept of the subjects of 
collective bargaining about which 
the parties must bargain. A cross 
section of the subjects which have 
in the past been included within the 
scope of the duty are wages, hours, 
seniority, vacations, group insurance, 
discharge, sub-contracting, no-strike 
clauses, merit increases, and pen- 
sions. The Supreme Court, in dictum, 
has indicated that the statutory or 
mandatory subjects of bargaining 
may be expanded to encompass all 
lawful subjects.” 

If an impasse is reached on a stat- 
utory proposal, that is, when neither 
side is willing to retreat from its 
position, then the duty to bargain 
is terminated. A slight change in the 
circumstances, such as a strike, may 
however reinstate the duty. During 
the impasse, an employer may uni- 
laterally change the conditions of 
employment to the extent of putting 
into effect the terms of the wage of- 
fer made to and rejected by the 
union. 

Once a collective bargaining agree- 
ment is entered into, the parties are 
under no duty to bargain about 
changing the terms and conditions 
that have been embodied in the 
contract during its term. Conversely, 
the parties are obligated during the 
term of an existing agreement to dis- 
cuss, upon request, any lawful sub- 
ject which has not been expressly 
treated in the contract. 

lt the Board finds that an em- 
ployer has failed to bargain in good 
faith within the meaning of section 
8(a)(5) and 8(d), the employer 
will be ordered to cease and desist 
from refusing to bargain collectively 
with the bargaining representative 


7Local 24, Int'l. Bhd. of Teamsters v. 
Oliver, 358 U.S. 283, 295 (1959). 
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with respect to rates of pay, wages, 
hours of employment and other con- 
ditions of employment and to bar- 
gain collectively, upon request, with 
the employees’ representative. 


CURRENT DEVELOPMENTS 


Superseniority for Non-Strikers 

After three courts of appeals deci- 
sions concerning the legality of su- 
perseniority for employees that do 
not strike,* the Board has developed 
some workable ground rules as evi- 
denced by its decision in Ballas Egg 
Products, Inc.® 

The employer, during an economic 
strike, announced to the non-strikers 
that in future layoffs they would be 
given preference over the strikers. 
Due to this change in the company’s 
seniority policy, certain strikers, that 
were reinstated because of an em- 
ployer unfair labor practice that oc- 
curred before the strike, were a 
year later subject to seasonal layoffs 
before those employees who would 
have been laid off but for the change. 
Although the employer contended 
that the change in its seniority pol- 
icy was necessary to maintain pro- 
duction, no replacements were hired 
and no reason was given the em- 
ployees for the change in seniority 
either at the time it was announced 
or at any later date. 

The Board concurred in the trial 
examiners conclusion that the em- 
ployer violated section 8(a)(3) by 
enforcing the superseniority policy 
which resulted in the discharge of 
those strikers who had been rein- 
stated after the strike. 

The importance of the decision lies 


8’ NLRB v. California Date Grow. Ass’n., 
259 F. 2d 587 (9th Cir. 1958); Olin 
Mathieson Chem. Corp. v. NLRB, 232 
F. 2d 158 (4th Cir. 1956), affd per 
curiam, 352 U.S. 1020 (1957); NLRB 
v. Potlatch Forests, Inc., 189 F. 2d 82 
(9th Cir. 1951). 

9125 N.L.R.B. No. 46 (1959). 
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Shown left is a portion of the audience which heard Robert L. Koeppel, Public Defender for 
Dade County, as he explained the duties and operation of his office. The occasion was a 
meeting of the Jacksonville Bar Association January 15, and in attendance were members 
of the Board of Governors of The Florida Bar and the Junior Bar Board of Governors, who were 
meeting at the time in Jacksonville. At right are President J. Lewis Hall of The Florida Bar, 

George C. Young, Jacksonville Bar Association President, and Koeppel. 


in the fact that the Board refused to 
treat the superseniority policy for 
non-strikers as a per se violation of 
section 8(a)(3). The trial examiner 
had ruled in an alternative holding 
that it was. The Board considered 
several well established factors as 
evidence of a discriminatory motive 
to punish the strikers for their con- 
certed activity. Here, those elements 
were the presence of unfair labor 
practices shortly before the change 
in seniority policy and the lack of 
any business justification as _ evi- 
denced by the failure to hire re- 
placements and by the absence of 
any enticing of the employees to re- 
main at work. 

Additional factors, which may be 
legally significant in determining 
whether a legitimate economic pur- 
pose is being served, are the time 
when the new policy was instituted 
and the persons to whom the offer 
is made. A change during a strike 
would be less suspect than a change 
after a strike is terminated. There 
would normally be a greater degree 
of justification where the employer 
offered the benefits to the replace- 
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ments rather than to the non-strik- 
ing employees. 


Work-Assignment Disputes 


The Second Circuit, in NLRB v. 
Radio & Television Broadcast En- 
gineers, Local 1212,° joined the 
Third™ and Seventh! Circuits in re- 
jecting the NLRB’s theory that the 
Board has no authority to affirma- 
tively award disputed work in a 
work-assignment jurisdictional dis- 
pute. 

Columbia Broadcasting System as- 
signed the job of operating lights on 
a remote telecast to stage hands, rep- 
resented by Union A. Union B, com- 
posed of technicians who normally 
operated cameras, refused to operate 
its cameras when C.B.S. would not 
assign to it the work of operating 
the lights. As a result of Union B’s 
activity, the telecast was cancelled. 
Neither union was entitled to the 
work based upon any antecedent 
agreement with the employer or any 


10 F, 2d ——(2d Cir. 1959). 

11 NLRB v. United Ass’n of Journeymen, 
242 F. 2d 722 (3d Cir. 1957). 

12 NLRB v. United Brotherhood of Carp., 
261 F. 2d 166 (7th Cir. 1958). 
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Board order or certification. No vol- 
untazy private settlement was reached 
between the employer and the two 
unions with respect to who should 
handle the lighting. 

A charge was filed alleging viola- 
tion of section 8(b)(4)(D) in that 
Union B was forcing the employer 
to assign it work rather than assign 
it to employees in Union A. After 
the appropriate hearing pursuant to 
section 10(k)!*, the Board deter- 
mined Union B was not entitled to 
force C.B.S. to assign the work to it, 
but the Board specifically denied 
making any assignment of the work 
to Union A.1* When Union B did not 
comply with the Board’s decision, a 
complaint issued and the Board is- 
sued a cease and desist order on the 
ground that the work stoppage caused 
by Union B violated section 8(b) 
(4)(D).*° 

The Court held that the Board 
must determine the merits of the 
dispute between the two groups un- 
der the mandate of section 10(k), 
and thus decide to whom the work 
should be assigned. Since a cease 
and desist order under section 10(c) 
must be predicated upon a section 
10(k) order and since the section 
10(k) determinaton here was con- 
trary to law, the Board's petition 
for enforcement of its section 10(c) 
order was denied. 

The problem of what type of 
award was intended by the legisla- 


18 The pertinent pee of section 10(k) 
provides that if an unfair labor practice 
is charged under § 8(b)(4)(D), then 
“, . . the Board is empowered and di- 
rected to hear and determine the dispute 
out of which such unfair labor practice 
shall have arisen.” 

14 Radio & Television Engineers Union, 119 
N.L.R.B. No. 71 (1957). 

16 Radio & Television Engineers Union, 121 
N.L.R.B. No. 158 (1958). 
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ture was created by the inadequate 
expression contained in section 10(k) 
that the Board “determine the dis- 
pute.” The courts of appeals have 
concluded from the legislative his- 
tory that “the Congress contemplat- 
ed affirmative adjudication of dis- 
puted work allotments”!®, and thus, 
the expression commands the Board 
to allocate the work by an affirma- 
tive award. The Board, on the other 
hand, has taken the position that, in 
many situations, for it to make an 
affirmative award of the disputed 
work not only would interfere with 
the employer’s freedom to allocate 
work based upon business judgment, 
but also would create a closed shop 
contrary to the provisions of section 
8(a)(3). 

The courts’ construction of the 
statute is persuasive despite the ap- 
parent inconsistency between section 
10(k) and section 8(a)(3). Under the 
courts’ interpretation, the parties will 
have the choice of making a private 
settlement on their own terms or 
having the Board make it for them. 
This process would be consonant 
with one of the objectives of this 
statutory scheme, which is to stimu- 
late private voluntary settlements. If 
a voluntary settlement is not reached, 
then the Board would step in and 
affirmatively adjudicate the dispute. 
Thus, when the pressures are too 
great for a private settlement, the 
Board will determine the dispute as 
a last resort in an effort to avert a 
costly strike on the issue. 

Until the Supreme Court resolves 
the question, the Board will un- 
doubtedly continue to follow its past 
decisions. No matter how the Board 


F, 2d at —. 
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When the 40-hour pilot extension course 
for lawyers is set up in the St. Peters- 
burg area next fall, plans developed at 
this meeting (right) will go into ef- 
fect. A joint committee of General Ex- 
tension Division and Bar representatives 
laid the groundwork recently. From left 
to right are John E. Miklos, Richard T. 
Earle, Jr., Dean Harold L. Sebring, 
Fletcher G. Rush and Richard T. Dillon. 


handles the situation, the right of an 
injured employer caught in the mid- 
dle in this type of jurisdictional dis- 
pute to sue for damages resulting 
from the unlawful concerted activity 
will be unaffected.17 The cause of 
action provided for under section 
303(a)(4), while an analogue to sec- 
tion 8(b)(4)(D) with respect to its 
terms, is unrelated to and not con- 
ditioned upon any administrative de- 
cision. 
Labor Act of 1959 

On November 13, 1959, all of the 
provisions in Title VII of the recent 
labor-management legislation became 
effective. This title dealt with amend- 
ments to subjects contained in both 
the National Labor Relations Act, 
1935, and the Taft-Hartley Act, 1947. 
The interpretation of the new sec- 


tions is beginning to take sufficient, 


form to merit at this time the inclu- 
sion of brief synopses of the more 
important developments. 

The General Counsel of the NLRB, 
Stuart Rothman, in an address before 
the Association of State Labor Rela- 
tions Agencies, expressed the opinion 


1761 Stat. 158 (1947), 29 U.S.C. § 187 
(1952). (Amended by Labor-Manage- 
ment Reporting and Disclosure Act of 
1959, § 704 (e)). 
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that in all areas where a state court or 
agency may assert jurisdiction over 
a labor dispute, the controlling sub- 
stantive law is that of the state.'® 
The Senate bill provided that the 
states apply federal law, while the 
original House version, which would 
have made the Board assert jurisdic- 
tion over all disputes affecting com- 
merce, did not need to include the 
subject. The statute as finally en- 
acted is silent on this important 
point. It may be years before there 
is a conclusive judicial opinion to 
resolve the question. 

The first indication of the scope 
of the right of economic strikers to 
vote in NLRB elections has been 
made in the terms of the direction 
of election order in Florida Enter- 
prises, Inc., of Georgia.'® The rule 
today is that employees who partici- 
pate in an economic strike com- 
menced less than twelve months from 
the date of the election and who 
have been permanently replaced are 
eligible to vote. Their replacements 


18 A summary of the General Counsel’s re- 
marks may be found in 5 CCH Lab. L. 
Rep. § 50.274. (1959). 


19 125 N.L.R.B. No. 40 (1959). 
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may also vote. However, economic 
strikers who have been discharged 
for cause are ineligible. 

The General Counsel obtained an 
order enjoining picketing reasonably 
believed to violate section 8(b)(7)(C) 
which provides that recognition and 
organizational picketing are unfair 
labor practices if the picketing union 
has not filed an election petition 
“within a reasonable time not to ex- 
ceed thirty days from the com- 
mencement of such picketing.”*° The 
federal district court ruled that pick- 
eting for recognition for more than 
fifteen days without the union hav- 
ing filed an election petition is an 
unreasonable period of time. Since it 
concluded the objective of the picket- 
ing was recognition, the court held 
that the publicity picketing exception 
in the subsection was inapplicable. 

Picketing believed to violate sec- 
tion 8(b)(7)(B) has been enjoined in 
two cases. This subsection provides 
that recognition and_ organizational 
picketing are unfair “where within 
the preceding twelve months a valid 
election . . . has been conducted.” 
Although one federal district court 
examined the form of the election 
petition which began the twelve 
month period*!, the other court re- 


20 Elliott v. Sapulpa Typographical Union 
619, ——F. Supp.——(N.D. Okla. 1959). 

21 Cosentino v. Retail Clerks, Local 344, 
—-—F. Supp.——(S.D. Ill. 1959). 


fused to review the Board’s election 
at all**, suggesting that virtually no 
review of the Board’s representation 
proceeding is available in a section 
10(1) petition action. The injunctions 
barred the picketing, pending dispo- 
sition of the matter before the Board, 
for the remainder of the twelve 
months from the date the election 
was conducted for the objective of 
seeking recognition by the employer 
or selection by the employees. 

The first advisory opinion resulting 
from the procedure provided for in 
the new regulations to determine 
whether the state or federal govern- 
ment has jurisdiction of a labor dis- 
pute was issued on December 10. 
1959.73 A union, which was a party 
defendant in a state court equity suit, 
filed the petition with the Board on 
November 13, 1959. It thus required 
more than three weeks to determine 
the jurisdictional issue. The Board 
did not consider the merits of the 
dispute, but rather its order stated 
that “the Board would assert juris- 
diction over the operations of the 
Employer with respect to labor dis- 
putes cognizable by the Board under 
Sections 8, 9 or 10 of the Act.” 


22 Elliott v. Teamsters, Local 745, ——F. 
Supp.——(N.D. Tex. 1959). 

23 Knoxville News-Sentinel Company, Inc., 
125 N.L.R.B. No. 84( 1959). 


“All that is necessary for the forces of evil to win in the world is for 


enough good men to do nothing.” 


—Edmund Burke 
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Capital Gain Denied on Sale of 
Options as Part of Package Deal 


Taxpayer, a real estate broker, 
had held options for over six months 
on four lots which were part of a 
larger tract desired by Macy’s for a 
branch store. Taxpayer, as seller, en- 
tered into a con- 
tract with Macy’s, 
as purchaser, for 
the conveyance of 
the entire tract at 
an agreed price. 
Taxpayer then se- 
cured agreements 
4 to convey from the 
rh, owners of the re- 
ORKIN maining lots. At the 
closing, deeds from these owners 
were made directly to Macy’s, the 
owners were paid the agreed selling 
prices and taxpayer was paid his 
commission. Under the contract, tax- 
payer bore the expenses involved 
as well as the risk that the entire 
tract, including the four lots cov- 
ered by his option, could be deliv- 
ered to Macy’s in a single package 
deal with satisfactory title insurance 
policy and zoning arrangements. 

Both the Tax Court and the Third 
Circuit rejected taxpayer's conten- 
tion that all profit from the transac- 
tion should be allocated to the sale 
of the four lots on which he had 
held options and taxed as long-term 


Prepared for The Florida Bar by the 
Committee on Education and Information 
of the Tax Section. Sherwin P. Simmons, 
Chairman; Jack Lee Orkin, Editor. 
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capital gains from the sale of the 
options rather than the land. Tax- 
payer argued that he had sold the 
options and that everything he had 
done thereafter in getting the agree- 
ments to sell from the other lot own- 
ers was gratuitous assistance to 
Macy’s to aid it to acquire the en- 
tire tract. The Court of Appeals 
pointed to all the burdens and risks 
assumed by taxpayer under his 
agreement with Macy’s looking to 
the delivery of the entire parcel and 
not merely of the options on the four 
lots as justifying the interpretation 
that the transaction was a unitary 
one and not divided as claimed. 
Louis D. Blick v. Commissioner, — 
F. 2d, — (CA 3rd, 11/19/59), affirm- 
ing 31 TC No. 66. 


Final Regulations Adopted for 
Subchapter S Corporations 


With TD 6432, the Treasury has 
now adopted final regulations with 
respect to Subchapter S corporations 
which permit proprietorship or part- 
nership type single, rather than 
double, income taxation of corpora- 
tions with not more than ten indi- 
vidual shareholders. Two points are 
of particular interest: 

(1) The provision in proposed 
Regulations Section 1.1372-1 (a) 
preventing use of Subchapter S 
where the corporation is liquidating 
or plans liquidation in the near fu- 
ture has been dropped, leaving open 
a possible route to escape the col- 
lapsible corporation problem. 
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(2) With respect to a new cor- 
poration required to make the elec- 
tion to be treated as a Subchapter S 
corporation in the first month of its 
existence in order to qualify in its 
first taxable year, the first month 
does not begin until the corporation 
has shareholders, or acquires assets 
or begins doing business, whichever 
is the first to occur. 


Proposed Regulations Issued on 
Associations Taxable as Corporations 


Attention is called to the Treas- 
ury’s issuance of long awaited pro- 
posed regulations under Section 7701 
Internal Revenue Code of 1954 deal- 
ing with definitions. Section 301.- 
7701-2 sets out at length the factors 
to be considered in determining 
when a business organization, such 
as a real estate syndicate, will be 
subject to tax treatment as a cor- 
poration. These regulations will also 
be of interest to professional groups, 
such as doctors, interested in the pos- 
sibility of an operating organization 
compensation devices such as pen- 
sion and profit sharing plans (see 
U. S. » Kintner, 216 F 2d 418 (CA 
9th 1954) or in having some income 
taxed at lower corporate rates (see 
Galt v. U. S., 175 F. Supp. 360) 
(DC Texas 7/28/59). 


Proceeds of Life Insurance on 
Corporate President Not Dividend 
Taxpayer was a shareholder in a 
corporation whose president applied 
for and took out an insurance policy 
vu his own life naming the corpora- 
tion as beneficiary but reserving the 
right to change the designation. One 
month later, all incidents of owner- 
ship in the policy were assigned to 
the corporation and several changes 
in beneficiaries were thereafter made 
until the insured’s death, at which 
time his wife and the taxpayer were 
the beneficiaries. The procurement 


112 


of the policy and the payment of the 
premiums were pursuant to a pre- 
determined plan. The Commissioner 
sought to have the proceeds taxed 
as a dividend from the corporation 
to the beneficiary, but in upholding 
the assessment, the Tax Court held 
the contract to be a wagering con- 
tract, the proceeds of which were 
subject to taxation. 

The Sixth Circuit reversed and 
held the agreement to be a valid 
life insurance contract under Ohio 
‘law. It also rejected the Commis- 
sioners dividend theory on _ the 
ground that the distribution of the 
policy proceeds came directly from 
the insurance company and not from 
the corporation as required by Sec- 
tion 115 (a) (1939 Code). The cor- 
poration had no legal or equitable 
title to nor possession of the pro- 
ceeds at any time. No consideration 
was given to the question of taxa- 
tion of the premium payments as 
dividends to the beneficiaries nor to 
the right of the Government to fol- 
low the cash surrender value into 
the hands of the beneficiaries. Duc- 
ros v. Commissioner, — F 2d, — (CA 
6th 11/25/59) reversing 30 TC 1337. 


Service Will Not Follow Jordan Marsh 
Case on Thirty Year Leaseback 

The Internal Revenue Service has 
announced that it will not follow the 
decision in Jordon Marsh Compan 
v. Commissioner, 269 F 2d, 458. 
Therein, the Second Circuit had held 
the transaction whereby the tax- 
payer conveyed the fee in proper- 
ties used for its department store to 
a stranger for cash equivalent to the 
fair market value to be a separate 
sale even though there was a simul- 
taneous leaseback of the property 
for the same use at a fair rental for 
a term of 30 years and 3 days with 
an option to renew for a similar 
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Public Relations Committee 
Chairman Kenneth B. Sher- 
ouse, seated behind desk, 
talks over current projects of 
the group as they met re- 
cently in Tallahassee. Left 
to right are Judge Donald K. 
Carroll, Tallahassee; Thom- 
as F. Icard, St. Petersburg; 
Mrs. Carolyn Trawick, head- 
quarters office secretary. 
Standing is Robert C. Griffin, 
assistant director of The 
Florida Bar. 


term. The Service takes the position 
that a sale and leaseback under the 
foregoing circumstances constitutes 
a single integrated transaction under 
which there is an exchange of prop- 
erty of like kind with cash as boot. 
TIR-194 (12/18/59). 


Withholding Rules for Allowances 
For Work in Remote Areas Announced 

In order to reduce confusion and 
eliminate hardships respecting the 
taxation of amounts paid by em- 
ployers as transportation, meal and 
lodging allowances to workers em- 
ployed in remote areas for tempor- 
ary periods, the Internal Revenue 
Service has announced the following 
rules solely for withholding tax pur- 
poses. Under Rev. Rul. 59-371, IRB 
1959-47, employment will not be 
considered temporary and such al- 
lowances and reimbursements will be 
subject to the withholding of in- 
come tax: 

(1) When an employee has worked 
for a substantially continuous period 
of one year in any particular proj- 
ect area; or 

(2) If, at the time an employee is 
hired, it is contemplated that his 
assignment or series of assignments 
in any particular project area for 
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the employer may continue for more 
than one year; or 

(3) If it becomes apparent at any 
time that an employee's services may 
reasonably be expected to continue 
for more than one year in any par- 
ticular project area. 

Whether or not an employer with- 
holds tax from such allowance is 
not determinative of the question 
whether such expenses are deduct- 
ible by the employee under Section 
162 (a) and the employee may sub- 
mit evidence to show that he was 
employed on a temporary basis and 
that such allowances are deductible 


by him. 


Capitalization Required of Depreciation on 
Own Equipment Used for Capital 
Improvements 

The Internal Revenue Service has 
ruled that a taxpayer cannot deduct 
depreciation on its construction 
equipment used to construct capital 
improvements for its own use. Such 
depreciation must be added to the 
cost of the improvement and so 
much as is allocable to depreciable 
improvements may be recovered 
through future depreciation deduc- 
tions on such property. Rev. Rul. 59- 
380, IRB 1959-49. 
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Lawyers’ Title 


Executive Secretary’s Notes 
by Hewen A. Lasseter 


Duval County . . . The stockhold- 
ers of Lawyers Title Services, Inc., 
of Duval County met December 14 
at an annual dinner meeting for all 
Fund members in Duval County and 
their guests. The Executive Secre- 
tary was in attendance at this meet- 
ing and the meeting of new Direct- 
ors which followed. 

Dade County . . . Controlling in- 
terest in the Florida Title Company, 
oldest title plant in Dade County, 
was purchased by Lawyers’ Title 
Services, Inc., of Dade County on 
December 26. Management was 
transferred as of December 31, and 
the plant was relocated on the thir- 
teenth floor of the Metropolitan Bank 
Building. 

Hernando and Manatee Counties 
. .. During December, the Executive 
Secretary met with the Directors of 
Lawyers’ Title Services, Inc., of Her- 
nando and Manatee Counties. 

Trustees and Committees . . . The 
winter meeting of the Trustees of 
The Fund was held in Orlando on 
December 19. The meeting was orig- 
inally scheduled for the 12th, but 
was moved up to avoid a conflict 
with the meeting of the Board of 
Governors of The Florida Bar, since 
several Fund Trustees are also mem- 
bers of that Board. Before the Board 
meeting, the various committees of 
Trustees met on the 18th. At noon on 
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News and Notes 


Guaranty Fund 


the 19th, all Fund headquarters per- 
sonnel joined the Trustees in a pic- 
nic lunch on the lawn of Fund head- 
quarters. 

Field Services Officer’s Notes 

by Leslie McLeod, Jr. 

New Field Program . . . The Fund’s 
initial Area Field Representative 
(AFR), Stanley Gray commenced 
work in Palm Beach County during 
December after an orientation pe- 
riod at Fund headquarters. He is de- 
voting his time primarily in assist- 
ing Fund members in all phases of 
The Fund use, except legal. His office 
contacts with Fund members will be 
extended to Broward, Dade and 
Monroe counties in the near future. 

Fund members are reminded that 
they will still call upon their Field 
Services Representatives (FSR’s) for 
assistance on legal matters. Mem- 
bers in areas not having field rep- 
resentation will continue to contact 
headquarters until such time as the 
field program is expanded to their 
area. 

Chief Title Attorney's Notes 


by Murray Hamner 
Judgment Lien . . . Recently a 


question was raised as to whether 
a judgment becomes a lien against 
life estate of a judgment debtor. The 
case was one of first impression with 
us and, because of certain develop- 


ments, we did not make any ex- 
(Continued on page 117) 
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BRIEFLY YOURS (Continued from page 65) 


@ LAW DAY IS MAY 1 and Brad Smith's American Citizenship 
Committee is making plans to repeat the successful 
activities of last year when LAW DAY, USA was observed in 
Florida by speeches, radio and television programs, and 
newspaper articles. Reporting at the recent Florida 
Council of Bar Assoc. Presidents meeting in Jacksonville, 
Vice Chairman Buckwalter outlined the committee's work, 
which will include highway posters and distribution of the 
Law Day Kit. 


@ COMMITTEE CHAIRMEN REPORTS .. . Each chairman of a 
committee of The Florida Bar is reminded to turn ina 
report of the year's work to President Hall not later than 
March 1. These will be published in the April issue of 
the JOURNAL. Photos of chairmen will be used if submitted. 


@® CONSTITUTIONAL REVISION . . . Chairman D. H. Redfearn 
presided over a meeting of the Committee on the Florida 
Constitution in Miami Beach on January 9th. The committee 
is continuing to study all of the drafts which have been 
prepared in recent years by various organizations and 
will attempt to have a collation made before the next 
Legislature. The Bar's committee appears to be the only 
organization now at work on the problem. 


@® CHRISTMAS GIFTS .. . This past Christmas, in an effort 
to solve the problem of gifts to business associates, the 
Knight Brothers Paper Company and the Crusader Paper Prod- 
ucts Manufacturing Company made donations of scholarships 
to several of the universities in the State and doubled 
their contributions to the Community Chest and United Fund 
in each of the metropolitan areas where they do business. 
As a customer of these companies, The Florida Bar was in- 
formed that donations had been made in our name. 


@ PUBLIC RELATIONS PLANNING . .. Public Relations Com- 
mittee Chairman Kenneth B. Sherouse, Jr. of Miami held 

an all-day planning session in Tallahasee on January 18th. 
Present for the meeting were District Court of Appeals 
Judge Donald K. Carroll of Tallahassee, Thomas F. Icard 
of Sarasota, and Assistant Director Robert C. Griffin. 
Judge Carroll has served on the Public Relations Advisory 
Council of the American Bar Association for several years. 


PBC:ea Executive Director 
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Bar Challenged to Take Lead 
In Modernizing of Courts 

Florida’s legal profession has been 
told quite pointedly that it faces a 
public responsibility to take over 
the leadership in instituting seriously 
needed reforms in the administration 
of justice. 

Stephen C. O'Connell, justice of 
the Florida Supreme Court, issued 
the challenge recently before the 
Society of the Bar of the First 
Judicial Circuit “on the basic assump- 
tion that any Bar association must 
have as its objective more than the 
social pleasures and ethical conduct 
of its members”. 

He listed the public needs on 
which the profession can be a guid- 
ing light in correcting as: Traffic 
court improvements; a system which 
will make certain indigent persons 
will be adequately represented in 
criminal courts; provisions for county 
medical examiners; adequate salaries 
for officials of courts; and improved 
methods through jury commissions 
for selecting eligible jurors. 

Justice O'Connell told his attorney 
audience the need for modernizing 
court methods of handling traffic 
causes is of major importance be- 


cause they occupy such a large role 
in modern livi ing. He cited that autos 
cause more than 1,000 deaths and 
30,000 injuries in Florida each year; 
they result in monetary losses of 
about $135 million annually; they re- 
sult in more than half of ail civil liti- 
gation and more than 80 percent of 
all criminal trials. 

He went on to warn that: “We have 
a system of courts and procedures 
which for the most part were neither 
designed nor intended to cope with 
the conditions thrust upon them by 
the era of the automobile and the 
traffic violator.” Solution of these 
problems is a primary responsibility 
of the profession because “it must of- 
fer critical leadership in all public 
matters affecting the administration of 
justice . . . It must be the investigator 
and the challenger of the deficiencies 

. of the structure and operation of 
these institutions and persons who ad- 
minister justice.” 

That is a large order for an organi- 
zation which bases most of its actions 
on past customs and precedents. But 
it is a challenge which the bar so- 
cieties will find difficult to ignore. 
(Reprinted from the Pensacola News 
editorial page of September 24, 1959) 


LTGF News 
(Continued from Page 114) 

haustive research. However, for the 
benefit of any member faced with 
that question, the following is of- 
fered at least as a starting point to 

an investigation of the law. 
In 5 TIFFANY ON REAL PROP- 
ERTY (3rd Ed.) 708 it is stated 
that an estate for life is subject to 
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And Notes 

the lien of a judgment as_ being 
“real estate” or “real property” with- 
in the statutes creating the lien. Sim- 
ilar statements are to be found in 49 
C. J. S. 915 and 30A AM. JUR. 532. 
Apparently there is no Florida deci- 
sion in point but a number of out 
of state cases are cited as support- 
ing the text statements. 
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“Thank you for your quick answer, Mr. Smith 
. .. I’m sure glad to know where | stand.” 


Simply by consulting FLORIDA JURISPRUDENCE, you have given your 
client welcome reassurance. And this is not unusual, because FLORIDA 
JURISPRUDENCE is your treasure-house of quick, accurate answers to the 
everyday problems that are sure to come to your Office. 


FLORIDA JURISPRUDENCE 


by the Nation’s Jurisprudence Experts 


is designed to be an easy-reading, fully documented text treatment of Florida 
law from AtoZ . . . your number one time saver in every phase of your 
practice. A substantial part of it is now completed. Write either publisher 
for full details. 


/ The Lawyers Co-operative 
Publishing Company 


ROCHESTER 14, NEW YORK 


Company 


Bancroft-Whitney 


— 


SAN FRANCISCO 1, CALIFORNIA y, 
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Local Bar Associations 

John McCarty, Ft. Pierce, was 
guest of honor at the recent Hialeah- 
Miami Springs Bar Association in- 
stallation. He urged that the stand- 
ards of the legal profession be raised. 

St. Lucie County Bar Association 
gave a dinner recently to honor the 
following judges: A. O. Kanner, Wil- 
liam P. Allen, George T. Shannon 
and Justice Campbell Thornal. They 
were in Ft. Pierce for an Appeals 
Court session. 

Frank E. Maloney, Dean of the 
University of Florida College of Law, 
addressed the Orange County Bar 
Association recently on the subject, 
“Relationship between the University 
Law School and The Florida Bar.” 

Harold Satchell, president of the 
Hollywood Bar Association, spoke on 
finance and budgeting for the home- 
maker at a meeting of the Broward 
Section, National Council of Jewish 
Women. 

Abe Aronovitz, former Miami may- 
or, addressed the Hollywood Bar As- 
sociation in November. He told the 
group that it is their duty as cit- 
izens and members of the Bar to 
take an active part in government. 

Leonard W. Cooperman and Wil- 
liam J. McLeod, legal experts in the 


taxation field, were speakers at a 
meeting of the St. Petersburg Bar 
Association. 

In early December the St. Peters- 
burg Bar Association presented their 
fourth and final Legal Forum for 
1959 for the public, based on ques- 
tions mailed in by readers of the 
Times, co-sponsor of the event. 
James A. McClure, Jr. acted as mod- 
erator, and panelists were Samuel 
C. Craven, Harold E. Brower, Hugh 
E. Reams and Howard E. Warns. 
Billy L. Rowe was program commit- 
teeman. 

Ralph R. Quillian is the newly 
elected president of the Broward 
County Bar Association. Others 
chosen at the December meeting of 
the group include G. Earl James, 
vice president, and Robert W. Chan- 
ter, secretary-treasurer. 


1956 FLORIDA Bar Admittee, also Wis- 
consin and Federal Bars. Age 35; mar- 
ried; seeks position with firm or associa- 
tion in Fort Lauderdale; experienced in 
all types of accident investigations and 
general practice. Write Box 4, Florida 
Bar Journal. 


IN DAYTONA BEACH economical office 
space immediately available for a young 
lawyer. Write Box 5, Florida Bar Journal. 


RESEARCH 


The legal profession lives on in- 
formation . . . and press clip- 
pings provide an _ economical 
means of obtaining it. Write or 
phone for descriptive literature 
and rates. 


FLORIDA CLIPPING SERVICE 
P.O. Box 10278, Tampa 9 
Ph. 8-3843 
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The Lake City Bar Association has 
named Samuel S. Smith president for 
1960. Other new officers are W. H. 
Wilson, Jr., vice president; John H. 
McCormick, secretary-treasurer. 

R. Philip Haddock was recently 
installed president of the Lakeland 
Bar Association. Clyde L. Roberts 
is the new vice president, and W. 
Willians Ellsworth, Jr., is secretary- 
treasurer. 

Speaking before the Bar Associa- 
tion of Tampa and Hillsborough 
County, Robert L. Koeppel, public 
defender of Dade County, recom- 
mended the establishment of a similar 
office for their county. At the same 
early December meeting, Thomas 
Alexander was elected president of 
the association to succeed Roger D. 
Flynn, who became second vice 
president. John J. Trenam was elect- 
ed first vice president. Others on 
the executive board are A. Dallas 
Albritton, Jr., Thomas P. Evans, J. 
Rex Farrior, Jr., L. Robert Frank, 
Michael L. Kinney, Charles H. Ross 
and William Reece Smith, Jr. 


PRACTICING ATTORNEY — Member of 
The Florida Bar, admitted November, 
1958. 12 years experience in Michigan 
general practice and trial work. Desires 
association with Florida lawyer or firm. 
Write Box 6, Florida Bar Journal. 


The Dade County Bar Association 
has a_ special Courts Committee, 
headed by Michael M. Isenberg, to 
take a poll of fellow Bar members 
in Dade County as to the basic 
qualifications of judges up for elec- 
tion in 1960. The Association hopes 
that the poll will become a useful 
and respected aid to the voter who 
may be unaware of the legal ability 
of those seeking election. 

James Sargent, a member of the 
Securities & Exchange Commission, 
recently addressed the South Flor- 
ida Chapter of The Federal Bar As- 


sociation. 


SERVICE 


WAsasu 2-6160 


Complete Corporation kits 


on us. 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.I.C. 
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New officers of the Jacksonville Bar 
Association are shown following their 
election in December. George C. 
Young, seated left, is the new president 
succeeding David W. Foerster, stand- 
ing center. New president-elect is H. 
P. Osborne, Jr., seated right. Other 
new officers are Clark W. Toole, Jr., 
standing left, treasurer; and Mark 
Hulsey, Jr., standing right, secretary. 
Named to serve on the executive 
committee were George H. Baldwin, 
Nathan H. Wilson and Robert P. 
Smith, Jr. 


Associations and Partnerships 

David Popper, formerly of Ben- 
nett & Popper, and Frederick E. 
Schiess, formerly of Metzker and 
Schiess, announce the formation of 
a partnership for the general prac- 
tice of law under the name of Pop- 
per & Schiess with offices at 5824 
S. W. 73rd Street, Miami. 

Parker, Parker and Battaglia and 
associate James E. Bloodworth an- 


nounce the association of Gilman M. 
Hammond in Madeira Beach. 

Bernard E. Kaywell and Robert 
C. Salisbury have recently become 
partners in the firm of J. W. Salis- 
bury and will continue the practice 
of law under the firm name of Salis- 
bury, Kaywell & Salisbury, Palm 
Beach. 

Hugh M. Sutton, G. Earl James, 
Paris G. Singer, John Bielejeski, Jr. 


HANDWRITING EXPERT 


writing, Pens, Inks, Paper Erasures, additions, 
falsifications, seals, stamps and questions of similar 
character scientifically investigated. 


pany Reports and for Court Demonstrations. Your 


Consultant on questioned Handwriting and Type- 


Special Document Photographs prepared to accom- 


inquiry solicited cn all matters pertaining to Hand- 
writing in wills, contracts, anonymous writings, notes, 


Examiner and 


deeds, books of account, election ballots, etc. Com- 
Photographer pletely equipped modern laboratory, including ultra- 
violet and infra-red ray apparatus. 
. of Questioned 908-9 Olympia Building 
ffi Ph FR 9-4571 
i Documents 


MIAMI 32, FLORIDA 
Laboratory— 

1345 S. W. 18th Street 
Phone—FR 3-7534 
References of integrity and ability 
furnished upon request. 


|Nerman v. Dennett 


FORMER FEDERAL AGENT 
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and Donald J. Lunny announce their 
association as a partnership under 
the firm name of Sutton, James & 
Singer in Anaconda Building, Fort 
Lauderdale. 

Richard H. Merritt, Cecil C. Jack- 
son, William H. Anderson and Wil- 
liam W. Henderson, Jr. announce 
the formation of a partnership un- 
der the firm name of Merritt, Jack- 
son, Anderson & Henderson, Lawyers 
Building, Pensacola. 

The firm of Adams, Hall, Sweeny 
& Godbee of Fort Lauderdale an- 
nounce the association of James W. 
Whitney, formerly of Delaware, Ohio. 

Robert L. Shevin, Alvin Goodman 
and Sylvan N. Holtzman announce 
their association for the practice of 
law under the firm name of Shevin, 
Goodman & Holtzman with offices in 
Seybold Building, Miami. 


“I Can Lick 
Any Job In 
The House!” 


FLORIDA POWER & 
LIGHT COMPANY 


Kingswood Sprott, Jr. and Roy A. 
Craig, Jr. have recently become as- 
sociates of the firm of Holland, Be- 
vis, McRae & Smith in Bartow. Mem- 
bers of the firm are Spessard L. Hol- 
land, W. F. Bevis, William A. Mc- 
Rae, Jr., Chesterfield H. Smith, Hen- 
ry M. Kittleson, William O. E. Hen- 
ry, and Stephen H. Grimes. Wofford 
H. Stidham is an associate. 

Thomas H. Greene and R. John 
Crider of the firm of Greene & Cri- 
der, Jacksonville and C. Ray Greene, 
Jr. announce the formation of the 
partnership of Greene, Crider & 
Greene with offices at 1630 Lynch 
Building, Jacksonville. 

W. J. Winburn has recently asso- 
ciated with Alfred T. Airth, Live 
Oak. 

Holden E. Sanders is now an asso- 
ciate of Parkinson & Sessions, Day- 
tona Beach. 


DELAWARE 
THE CORPORATION STATE OFFERS YOU 
ECONOMY-FLEXIBILITY-STABILITY 


all matters» 


CORPORATION SERVICE COMPANY 
Serving the Legal Since 1899. 

L OFFERS TO ATTORNEYS 
& COMPLETE CORPORATE SERVICE IN 
X Organizing, Amending, Merging, 


Dissolving and Qualifying Corporatipns 


ALSO, ACTS AS 


RESIDENT AGENT, TRANSFER AGENT. 
REGISTRAR, ESCROW AGENT, 
BUSINESS AGENT, INCLUDING 
SERVICES and SUPPLIES 


FREE—to Attorneye—DIGEST OF 
LAW, FORMS, PRECEDENTS 


900 MARKET STREET 
WILMINGTON 99, DELAWARE 


Telephone OLympia 6-8305 
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The Board of Gov- 
ernors of the Junior 
Bar Section sat with 
The Florida Bar's 
Board of Governors 
at their recent Jack- 
sonville meeting to 
discuss the section's 
projects which are 
being carried out in 
cooperation with 
The Florida Bar. 
Leon H. Handley, 
left, Orlando, Junior 
Bar President, out- 
lined the numerous 
activities of the sec- 
tion. 


A new partnership by two long- 
time Gainesville residents, A. Z. Ad- 
kins, Jr. and Joe C. Jenkins, Jr. was 
recently formed with offices at 224 
S. W. 2nd Avenue. 

Herbert Z. Marvin is now asso- 
ciated with Edward A. Brown, Mi- 
ami. 

Douglas H. Breathitt has recently 
become associated with Welch, 
Bronson & Dooley, Lakeland. 

Vincent C. Giblin, recently retired 
from office of circuit judge of the 
Eleventh Judicial Circuit, is now as- 
sociated with Sibley, Grusmark, 
Barkdull & King, Miami Beach. 

Claude Pepper offices of Tallahas- 
see and Miami announce that Harry 


C. Rockey will be associated with 
their Tallahassee office in the new 
Lambert Building. Lawrence Ren- 
froe is in charge of the Tallahassee 
office. 

Jack M. Bernard, Coral Gables, has 
recently joined the firm of Schwarz 
and Zinn in the Ainsley Building. 

George B. Barrs has recently as- 
sociated with Charles E. Becht, St. 
Lucie County Bank Building, Ft. 
Pierce. 

William F. Davenport, Jr. is now 
associated with Raleigh W. Greene 
under the firm name of Greene & 
Davenport, St. Petersburg. 

Willians B. Towers announced that 
Jack E. Cowart, Jr. and Donald M. 


etc., away from the laboratory. 


HARRY M. ASHTON 


4574 Fourteenth Avenue, North 
St. Petersburg 13, Florida 


HANDWRITING EXPERT 


Formerly in charge of U. S. Government Document Laboratory. Nationwide experi- 
ence in scientific examination of all types of document problems. Testified in Federal 
and State Courts throughout the Country. See listing in Martindale-Hubbell Law 
Directory for qualifications. Modern laboratory, including infrared and ultraviolet 
photography. Portable equipment for use in making examinations of wills, deeds, 


Telephone: Dickens 2-2391 
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Bolling, Jacksonville, are now associat- 
ed with him. ; 

Brown, Dean, Adams & Fischer 
and Sturrup & Gautier announce the 
formation of a new parnership under 
the firm name of Dean, Adams, Fis- 
cher & Gautier in their new offices, 
Tenth Floor, Dade Federal Build- 
ing, Miami. 

William B. Corbett, Jr. is now as- 
sociated with Thomas L. Henderson, 
105 Julia Street, Titusville. 

Jay M. Lurie, formerly in practice 
in Miami Beach, is now associated 
with Stone & Bittel, Miami. 

H. Gordon Brown, a recent ad- 
mittee to The Florida Bar, has joined 
William L. Flacks as partner under 
the firm name of Flacks and Brown, 
Hollywood. 

Arthur E. Barrow, formerly an as- 
sociate of the firm, has now become 
a partner of Caldwell, Pacetti, Robin- 
son & Foster, West Palm Beach. 

Carl K. Hoffman has recently be- 
come an associate in the firm of 
Rogers, Towers, Bailey & Jones, Jack- 
sonville. 

Walter Ray Phillips is now an as- 
sociate with the firm of Powell, Gold- 
stein, Frazer & Murphy, Atlanta, 
Georgia. 


Removals and New Offices 

Edwin I. Ford announces the 
opening of his office at 321-B In- 
dian Rocks Road, Largo. 

Dixon, DeJarnnette, Bradford, Wil- 
liams, McKay & Kimbrell announces 
the removal of its offices to the Ninth 
Floor, Dade Federal Building, 101 
East Flagler Street, Miami, and that 
Harley G. Collins, Jr. has become an 
associate of the firm. 

Howard C. Osterman has recently 
removed his offices to 5801 Margate 
Boulevard, Margate. 

Herboth S. Ryder is now located 
at 412 Pierce Street, Tampa. 

Philip F. Ludovici has opened his 
offices at 9851 Professional Building, 
Perrine. 

Charles R. Holley, formerly with 
the firm of Askew, Earle and Holley, 
has opened his own law offices at 
2401 9th Street, South. 

John J. Blair, formerly of Boone, 
Smith & Blair, has opened his own 
office in the Venice-Nokomis Bank 
Building, Venice. 

William J. Dunn and C. B. Cleve- 
land have removed their offices to 
407 Lincoln Road, Suite 6A, Miami 
Beach, Florida. 

Edward P. White and August J. 


Serving Florida’s attorneys 


| from Jacksonville . Miamt . Tallahassee 


Now you may enjoy ROSE service and quality 
in your printing needs in practically all areas of 


Florida. 


Why not check your stationery and form needs 
today? Then call a ROSE office. It’s the easy way 
to be sure you have your printing needs right — and 
delivered when you want them. 


ROSE PRINTING COMPANY, INC. 


PHONE 2-0230 
TALLAHASSEE 


PHONE PL 4-5475 
MIAMI 


PHONE EX 8-5768 
JACKSONVILLE 
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William R. Col- 
son, president- 
elect of the Jun- 
ior Bar Section, 
explains at the 
recent Board of 
Governor's meet- 
ing the mechan- 
ics of the Jun- 
ior Bar’s Practi- 
cal Legal Insti- 
tute which was 
attended by ap- 
proximately 200 
young lawyers 
Tallahassee 
in November. 


Pereno announce that the firm has 
moved to its new offices at 702 Dade 
Federal Building, 101 East Flagler 
Street, Miami. 

James B. Gibson, Jr. has removed 
his office to 102 East Ross Avenue, 
Tampa. 

Charles K. Inglis has established a 
new private law office at 144 Corey 
Avenue, St. Petersburg Beach. 

Hugh M. Tartaglia has removed 
his offices to 503 Ingraham Build- 
ing, Miami. 

Louis Rondolino, formerly of As- 
kew, Earle & Holley, has opened his 
own office at 3110 First Avenue 
North, St. Petersburg. 

Other News of Interest 

Guy W. Botts, Jacksonville, was 
recently appointed to the Florida 
Development Commission. 

W. Joseph Reynolds, St. Peters- 
burg, is new president of the Pinel- 


las County Unit of the American 
Cancer Society. 

Nick J. Falsone, Tampa, has been 
appointed an assistant city attorney 
by City Attorney Paul Dixon. 

The following changes in mem- 
bership in the Judicial Council were 
recently made: County Judge W. 
Troy Hall, Jr., Tavares, succeeded 
Circuit Judge Robert L. McCrary, Jr., 
Marianna; James F. Taylor, Jr. Tam- 
pa attorney, succeeded Richard J. 
Gardner, Quincy attorney; Davisson 
F. Dunlap, Jacksonville attorney, 
succeeded William A. McRae, Jr., 
Bartow attorney; State Attorney Wil- 
liam W. Judge, Daytona Beach, suc- 
ceeded E. Dixie Beggs, Pensacola 
attorney. 

William G. Akridge, Cocoa, and 
Murray W. Overstreet, Kissimmee, 
are new circuit judges in the Ninth 
Judicial Circuit. 

Judge Mattie Farmer of Orange 
County Juvenile Court was one of 
the 13 women judges honored at the 
annual meeting of the National As- 
sociation of Women Lawyers in 
Memphis, Tennessee. 

Janes H. Millican, Jacksonville, 
was recently named city attorney by 
the city commission. 


ATTORNEY—Age 30, 9 years’ experi- 
ence in general practice, formerly han- 
dled claims for State Road Department. 
Would like to locate in Fort Lauderdale 
or Miami. Resume available. Box 2, 
Florida Bar Journal. 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction — Expert testimony — Consultation 
Automotive Engineer, formerly with National Bureau of Standards 


CLARENCE S. BRUCE 


P. O. Box 1909 
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James O. Davis, Jr., Tampa, has 
been named to the American Bar As- 
sociation’s standing committee on 
admiralty and maritime law for the 
1959-60 year. 

Mildred Akerman, judge of the 
small claims court of Broward Coun- 
ty, and Dorothea M. B. Vermorel, 
Hollywood, were among five Broward 
County women to attend the annual 
Founders Day Dinner of Kappa Beta 
Pi, international legal sorority, in 
Miami. 

John F. Ginestra has been named 
a director of the Atlantic Federal 
Savings & Loan Association, Ft. Lau- 
derdale. 

Roger F. Dykes, Rockledge, has 
been appointed city attorney to suc- 
ceed William G. Akridge, of Cocoa. 
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“The next Medico Legal In- 
stitute is in Tallahassee, Feb- 
ruary 12-13. Pass the word.” 
That's what Edward B. Rood 
(back to camera) Tampa, gen- 
eral chairman, is telling In- 
stitute attendants in Jackson- 

ville recently. 


Lawrence Kanzer of the State In- 
dustrial Commission legal staff has 
been appointed a member of the 
American Bar Association’s Labor 
Committee. 

Manatee County Attorney George 
Harrison, Joseph S. Clark, Clearwa- 
ter, and Dewey A. Dye, Jr., Braden- 
ton, were among 40 attorneys 
throughout the United States who 
were recently granted the right to 
try cases before the Supreme Court 
of the United States. 

Hayford O. Enwall, professor of 
evidence and practice court judge 
at the University of 
Florida College of 
Law, became visit- 
ing professor at the 
University of Vir- 
ginia’s Law College 
February 1. At the 
same time, Charles 
P. Nash, Jr. of 
the Virginia College 
went to Gainesville 


ENWALL 
to teach. A native of Gainesville 


and 1929 graduate of the University 
Law School, Enwall has maintained 
private law practices in Titusville 
and Miami. Nash has taught a wide 
variety of legal subjects and is the 
author of “Law of Evidence” in Vir- 
ginia and West Virginia. 

Two former Rhodes scholars, Wil- 
liam Reece Smith, Jr.. Tampa, and 
W. A. McRae, Bartow, have been 
named to the 1959 Florida Rhodes 
Scholarship selection committee. 

Arthur L. (Mike) Steed, Orlando, 
accepted the appointment attor- 
ney for the Ninth Judicial Circuit. 

Edward C. Smith, Orlando, was re- 
cently appointed as chairman of the 
annual Orlando Junior Chamber of 
Commerce Distinguished Service 
Award Committee. 

Former Mayor J. Wallace Sample 
was recently appointed by Gover- 
nor LeRoy Collins to fill the office 
of Circuit Judge of the Ninth Ju- 
dicial District, succeeding John M. 
McCarty. 


Haskins Building 
Established 1921 
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T. Sebring McDonald, President 


VOL. 34, NO. 2 + FEBRUARY, 1960 


i 
| 
© 
i ae 
| 
_ 
127 
; 


1959 
Statutes 


DEPARTMENT 

\ 

: 
+per set includes 


the short route to security 


2525 


we're called for convenience. 
Naturally, we’re imitated — even our name is appropriated — or approached. 
That's a flattering burden borne by every leader. 
But the Lawyers Title is readily identified. Investors wanting the genuine, long- 
established, superior title service — which is the Lawyers Title’s standard — just 
as they have for years, ask for “Lawyers Title” and then, to make certain, they 
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The Abstract Corporation 

The Abstract Corporation 

Broward County Title Company 

J. G. Holst 

West Coast Title Company 

Florida Title & Guaranty Company 


Florida Southern Abstract & Title Co. 


Lawyers Title Insurance Corporation 
Tamiomi Title C 


OCALA 
ORLANDO 
PALATKA 
PANAMA CITY 
PUNTA GORDA 
SANFORD 

ST. PETERSBURG 
TAMPA 
TAVARES 

VERO BEACH 
WEST PALM BEACH 
WINTER HAVEN 


Marion Abstract and Title Company 
Central Title & Trust Company 
Guaranty Title Company of Palatka 
Panama Title Corporation 

Punta Gorda Abstract & Title Co. 
The Abstract Corporation 

West Coast Title Company 
Guaranty Title Company 

Inland Abstract and Title Company 
Title Security Company 

Atlantic Title Company 

Florida Southern Abstract & Title Co. 
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YOUR IMPORTANT FLORIDA 
PUBLICATIONS 


ADKINS, FLORIDA REAL ESTATE LAW and PROCEDURE 
WITH FORMS. A Complete and Exhausting Treatment of 


this Important subject by an Outstanding Florida Lawyer 
and Author. 


Three Volumes — Vols. 1 and 2 NOW READY — Vol. 3 ready 
in March. Volumes 1 and 2 each contain separate in- 
dices and Volume 3 will contain a master Index, on the 
descriptive word order to the entire set. 


ENCYCLOPEDIC DIGEST OF FLORIDA REPORTS, Volumes | to 
16 in 17 Books, with Current Supplements. This set has 
been completely Recompiled, Revised and Improved. 


FLORIDA LAW AND PRACTICE — The Encyclopedia of Living 
Florida Law for Florida Lawyers by Florida Lawyers. One hun- 


dred and fifty-one subjects of Florida Law are now treated 
in Volumes 1 to 12. 


FLORIDA STATUTES ANNOTATED, Volumes | to 31 in 35 


Books, with Current Supplements. The most completely an- 
notated set of Florida Statutes. 


REDFEARN ON WILLS and ADMINISTRATION OF ESTATES 
IN FLORIDA, Third Edition, 2 Volumes, with Current Sup- 
plement. 


SAPP, FLORIDA PLEADING, PRACTICE and LEGAL FORMS 
ANNOTATED, 6 Volumes with Current Supplement. This 
set contains over 6500 Pleading and Practice Forms, as well 
as Business and Legal Forms, currently used in Florida. 

All sets listed will be kept constantly 
to date through Supplemental Service. 


Write for prices 
and liberal terms. 


THE HARRISON COMPANY 


Law Book Publishers 
1. W. Granade and Darrel E. Jones 
Florida Sales Representatives 


93 Hunter Street, S.W. P.O. Box 4214 Atlanta 2, Georgia 
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